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Bank Executor Not Liable for Depreciation 
Securities 


bank trust company, acting executor trustee 
under will, should promptly dispose any securities owned 
the estate which not come within the list known 
“legals,” meaning those securities which trust funds are 
authorized invested statute. though the bene- 
ficiaries consent, refrain from objecting, the safest course 
for the fiduciary get rid all non-legal securities. 

Among the banking decisions this issue one the 
Surrogate’s Court Albany County, New York, Sprong’s 
Estate, which involves this point. this particular case, the 
fiduciary trust company) was held free from liability, 
but had come into court and justify its action retain- 
ing the securities. The decedent, Sprong, appeared, was 
survived two daughters and son, all adults, and these 
three the entire estate was left. trust company was named 
executor. The estate consisted mainly small holdings 
shares stock large number corporations. The 
death the decedent occurred January 1930. The two 
daughters were satisfied with the trust company’s administra- 
tion the estate, but the son filed objections the ground 
that the executor had retained some the shares and had 
delayed selling others. appeared that the son was 
repeatedly advised that the trust company was holding that 
stock and that understood that the legatees did not wish 
have the stock sold. Under the circumstances, was held 
that the trust company should not surcharged with the 
amount which the shares decreased value. The objec- 
tions were dismissed. 

This question holding selling securities left 
decedent one which calls for careful consideration 
the part the executor trustee. stated, the securi- 


ties are not the character, which trustees executors 
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are authorized invest statute court rule, the 
fiduciary should proceed promptly convert them into cash. 


The following general statement quoted from New 
York case, Parsons’ Estate, 257 Supp. 339: 


Years ago was permissible for the trustee continue whatever 
the creator’s investments came into the trust; but the rule has 
continues non-legal investments and loss occurs, must justify 
his acts proof circumstances over which had control, 
proof that under the circumstances existing has acted 
“in general prudent men discretion and intelligence” would have 
acted. Costello Costello, Y., 103 Rep. 148. The period 
within which should make the conversion, after the setting 
the trust, also finds its basis the circumstances the individual 
case. The lapse two months one case may unreasonable 
time, whereas another case lapse more than year may 
found the converse. not under the compulsion 
inflexible rule. permitted use his discretion, and retains 
the investments for considerable period awaiting better market 
which dispose them, may not liable. Weston’s 
Estate, supra. any case entitled reasonable time 
which act. What constitutes reasonable time may both 
question fact and law, pure question law. Where the facts 
are unsettled and the testimony conflicting, question fact 
for the triers the facts, and, trial jury, under proper 
instructions the law, but there conflict the testimony, 
purely question law. Commercial Nat. Bank Syracuse 


The courts have frequently held that, where there 
statute rule court which points out any particular classes 
securities for the investment trust funds, the fact that 
securities were bought testator commends them for reten- 
tion long there doubt their safety. fact 
has even been held that trustee not justified changing 
investments made testator when such investments are 
apparently safe. case holding Peckan Newton, 

But where the law designates certain classes invest- 
ments those which trust funds may invested, 
investment not included any those classes should not 
retained the trustee. The fact that the creator the 
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trust himself made the investment will not justify the trustee 
retaining it. 

This rule illustrated New Jersey case, Babbit 
Fidelity Trust Co., Eq. 745, Atl. Rep. 1076, 
which appeared that declaration trust, transferring 
property trust company trustee, authorized the trustee 
“to hold and possess dispose and convey the same 
proper instruments conveyance, its may 
deemed advisable, and collect the principal securities and 
reinvest the same from time time.” 

Among the property coming the trustee were 167.27 
shares the stock the Prudential Insurance Co. the 
years 1889 1901 the trustee sold shares the stock 
price averaging about $360 share. 1903 and 1904 
sold the remaining 74.27 shares price averaging about 
$200 share. The income from the stock, when the stock 
sold $360 share, amounted about one and one-half 
per cent. 

was held that the trustee should have sold all the 
shares promptly and the trustee was surcharged, the 
74.27 shares, with the difference between the fair market 
value the stock prior 1903 and the price which was 
sold and 1904. The court said: 


The trust this case was unique character. was 
transfer living person all his property every kind and 
description, including even his household goods and his money 
bank. was, the broadest sense the word, general trust. 
Under such circumstances, think was the duty the trustee, 
soon could the exercise reasonable diligence and 
good judgment, convert the securities which came from the 
settlor into cash and invest the same securities authorized law. 
admitted all the counsel the case that there 
statute law involved, excepting the extent that the statute points 
out the investments which trustees are authorized place trust 
moneys; and conceded that the stock the Prudential Insur- 
ance Co. not one those authorized. The general principle 
deducible from the cases and text books well stated the seven- 
teenth volume American and English Encyclopedia Law, 454, 
follows: “While fiduciary may, rule, the exercise 
his discretion, retain such investments are proper for fiduciaries 
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hold, all others must call and invest the proceeds 
authorized manner.” 


These decisions mean that fiduciary must exercise 
the highest caution dealing with the securities which come 


his hands part the assets the estate which 
represents. 


State Taxation National Bank Held Non- 
Discriminatory 


Building and loan associations, and finance and mortgage 
companies are not “competing moneyed within 
section 5219, Revised Statutes, invalidate local 
state taxes national bank stock the ground discrim- 
ination. “Competition” limited employment moneyed 
capital substantially loan and investment features 
banking, and does not apply competition for deposits. 
The “moneyed capital” must shown have similarity 
investment use. This was the important decision Hoenig, 
County Treasurer, Huntington Nat. Bank Columbus, 
United States Circuit Court Appeals, Fed. Rep. (2d) 
479. 

This case appeal from injunction granted the 
Huntington National Bank and three other national banks 
restraining the collection state tax because discrimina- 
tion favor building and loan associations, and mortgage 
and finance companies. 

respect building and loan associations, was said 
that discrimination exists that the owners the stock 
these associations are permitted deduct their debts from 
the face value the stock returning for taxation; 
that the stock not taxed the source, and thus much 
not returned the owners and wholly escapes taxation; 
that, returned all, returned the owner’s 
domicile, and such domicile may low tax rate district; 
and that the accumulated surplus and undivided profits 
are not taxed all. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1418, 
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respect finance and mortgage companies, the claim 
discrimination was founded upon the fact that these com- 
panies are permitted select corporate domiciles the time 
incorporation, and that these technical domiciles need not 
be, and frequently are not, where the company does 
business, but districts having very much lower tax rate; 
and upon the fact that, making return upon their assets 
for taxation purposes, such companies are permitted deduct 
the value any nontaxable securities they may hold (princi- 
pally shown Liberty bonds). 

The court held that building and loan associations are 
distinguishable from banks, and therefore not “competing 
moneyed capital” that their loans are amortized 
type and answer need which banks cannot satisfy. this 
point the court said: 


The chief purpose these institutions still “to encourage the 
building small houses poor people, and the saving from their 
earnings, week week, amount sufficient pay the mortgage 
debts incurred the purchase the land and the construction 
the house.” Mercantile National Bank Hubbard, supra 
465, 471. Practically all loans are the amortized type 
which payment spread over period from ten twelve years. 
National banks perhaps might, but matter fact not, 
and the interest good banking should not, invest their funds 
generally this manner. The two types institutions have essen- 
tially different characteristics; the one purely commercial 
character, which the assets must kept liquid; the other sui 
generis, noncommercial, and without comparable need for liquid 
assets. The one founded and conducted upon banking principles 
the other was created answer need which the banks could not 
and did not satisfy, and furtherance wholesale public policy 
promote building, especially the building homes, and develop 
the habit thrift. 

quite true that national banks, subject certain restric- 
tions, are now permitted loan money upon the security real 
estate mortgages, and that the plaintiffs below had taken advantage 
this privilege. also true that building associations have 
invested some their funds Liberty bonds, and, very limited 
extent, may have made few investments idle capital collateral 
loans so-called “straight” mortgages. But cannot concede 
that even these investments the building associations are 
substantial competition with national banks, that, claimed 
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plaintiffs below, the mere facts that money loaned building 
associations upon promissory notes, interest and repaid 
money, and that national banks take the ownership real estate into 
consideration passing upon the credit standing borrowers, 
necessarily bring the two classes institutions into competition. 
the broad economic sense this may so, but was equally 
when People State New York Commissioners, Mercantile 
Nat. Bank New York, First National Bank Wellington 
Chapman, and Mercantile National Bank Hubbard (Lander 
Mercantile Nat. Bank) were decided. those cases the fundamental 
and substantial differences between commercial institutions, such 
national banks, and institutions the insurance company, savings 
bank, and building association types, were the real bases the 
finding want competition; and our decision the present 
issue founded upon recognition these same differences. Com- 
pare, also, Georgetown National Bank McFarland, 273 


The court held further that finance and mortgage com- 
panies are also noncompeting moneyed capital since they 
are the outgrowth need created largely installment 
selling, and not satisfied national banks, and since mort- 
gage companies, engaged procuring mortgages for insur- 
ance companies other financial institutions not competing 
with national banks, are active agencies such other 
institutions. quote the court opinion more fully: 

Finance and Mortgage Companies: What have said 
building associations applies with equal force, think, 
finance and mortgage companies. These institutions were the out- 
growth need created largely installment and low 
credit rating purchasers the mercantile world; need which 
could not satisfied national banks. The premiums exacted, and 
the tremendous, though legally permissible, interest charges, dis- 
counts, but reflect the attending risks and the element 
nuisance collection. one who had sufficient credit borrow 
from national bank would submit the exorbitant charges imposed. 
the other hand, national bank would not purchase installment 
contracts undertake the collection the weekly monthly pay- 
ments upon automobile, refrigerator, set furniture. Neither 
would national bank lend upon second mortgage real estate 
chattel mortgage these now so-called necessities, nor extend credit 
the ordinary purchaser who must buy the installment plan. 
national bank may, and doubtless often does, extend credit 
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mercantile corporation upon security, part least, these 
installment contracts “automobile paper”; national bank 
may, and doubtless often does, lend money the stronger finance 
and mortgage companies upon like security. But these investments, 
whether exceptional usual, are not competition but, the 
latter case, least, co-operation with the finance and investment 
companies. Competition requires similarity the nature the 
transaction, and this here lacking. 

The evidence discloses the fact that some the mortgage com- 
panies are engaged almost exclusively procuring mortgages 
the better type which are then sold insurance companies other 
financial institutions. Others this greater less extent. 
doing regard these mortgage companies very true 
sense the agencies such other institutions making the loans, 
and such institutions are not competition with national banks, 
and certainly insurance companies are not, not regard this 
established practice whereby they secure their loan investments 
being such competition. Premiums, discounts, and higher interest 
charges also enter into these transactions, else there would 
profit for the mortgage company. The same radical differences 
nature and business practice exist regards these mortgage and 
finance companies was noticed respect building associations, 
and only holding that anything which “loan,” and 
which takes the question credit anywise into consideration, 
whether due established business, net worth, the value 
the collateral pledged, necessarily transaction competition 
with national banks, which also make loans advance money upon 
credit, that can find the existence competition. 


holding that “competition” did not include competition 
for deposits, the court said: 


the alleged “competition for deposits,” evident from 
the universal expressions opinion the Supreme Court that 
competition, the sense intended, limited the employment 
moneyed capital “substantially the loan and investment features 
banking.” Deposits constitute moneyed capital, but national 
banks are not taxed upon their deposits any more than are savings 
banks and building associations; and are here primarily concerned 
only with what done with such moneyed capital after secured, 
not with competition obtain it. There clearly distinction 
law between. the competition for deposits between national 
banks and savings banks, and the same competition 
national banks and building associations. Mercantile Nat. 
Bank New York, supra, seems directly point this issue. 
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Since the court decided that competition existed, 
followed that the acts complained were not discriminatory. 
However, because the novel argument advanced, the court 
went say that even competition did exist, the privilege 
given finance and mortgage companies selecting their 
corporate domicile different taxing districts was not dis- 
crimination, and that the restriction imposed Section 5219 
Revised Statutes applies only rates assessed 
against both national and other moneyed capital when law- 
fully domiciled same taxing district. this point, the 
court concluded: 


The statutes Ohio governing the granting charters corpo- 
rations for profit require that the articles incorporation shall 
state “the place where located, its principal business 
transacted.” General Code, 8625. Where the corporation owns 
real estate Ohio, the valuation personal property taxed 
“shall apportioned the [county] auditor such cities, villages, 
townships, taxing districts, pro rata, proportion the value 


the real estate and fixed property included the return.” 
General Code 5405. But when such real estate owned, the 
place designated the articles incorporation its location 
principal place business regarded its corporate domicile, and 
tax returns are filed there, regardless the fact that business 
may transacted elsewhere. State rel. Zangerle, 117 Ohio 
St. 436, 159 823. 

While the practical operation the statutes Ohio, 
strued the highest court that state, permits any domestic 
corporation acquire legal domicile for taxation purposes 
taxing district other than that the location its principal 
office, this right has been existent from the very earliest 
was recognized the Supreme Court Ohio least early 
1882 (Pelton Transportation Co., Ohio St. 450), and but 
variation the right every individual select his own domicile, 
the right incorporators incorporate under the laws any 
state. Rev. St. 5219, amended and before, restricts taxation 
the shares stock national bank “the taxing district where 
the association located and not elsewhere,” and thus makes that 
place the unvariable situs for taxation national bank shares. 
Otherwise expressed, may said that this provision also creates 
legal domicile the shareholders for the taxation his shares 
under the doctrine mobilia sequ-unter personam. recogni- 
tion the right the sovereign lawfully provide for the creation 
such domicile, and think that the fact that tax rates differ 
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different localities within the state must also have been known 
Congress. 

When the above facts are taken into consideration, think that 
the restrictions upon the right the state tax national bank 
stock rate not greater than assessed upon other moneyed 
capital the hands individual citizens can only taken 
apply the rates assessed against both when lawfully domiciled 
the same taxing district. far know, the point has never 
been raised decided before, and the fact that the individual has 
always been allowed select his own domicile, and the many years 
during which this right has been accorded Ohio corporations, 
make the lack adjudication the point strongly persuasive its 
lack merit the opinion the bench and bar. The situation 
omnipresent, least individuals, every state the Union. 
not regard discrimination within the intent section 
5219, amended. 


Pledge Warehouse Receipts Bank Held 


Invalid 


bank does not acquire title warehouse receipt 
pledged secure loan factor, who receives authority 
from his principal store the goods pledge the receipts. 
The bank should take notice from the balance sheets frequently 
furnished the bank the factor that the goods represented 
the warehouse receipts not belong the factor. This 
was the holding the court Maxwell Thompson 
Co. al., Supreme Court Louisiana, 143 So. Rep. 230. 

The plaintiff was cotton planter who frequently shipped 
bales cotton the defendant Thompson Co. engaged 
the business factor and commission merchant. The latter, 
without the authority the plaintiff, stored the cotton 
public warehouse, received warehouse receipts therefor, and 
pledged these receipts with the defendant banks security for 
personal loan. The plaintiff sued the banks, which received 
these warehouse receipts, recover the cotton and the receipts. 

The banks’ defense was that the plaintiff authorized 
Thompson Co. carry the cotton its own name, treat 
and store such, and that the banks accepted the re- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1191. 


THE BANKING LAW JOURNAL 


ceipts good faith and for value due course. The plain- 
contention was that Thompson Co. had authority 
act did, and that the banks were charged with notice 
and put upon inquiry such lack authority. 

The court found for the plaintiff. holding that the 
banks received title the warehouse receipts, the court said: 

The Uniform Warehouse Receipts Act (Act No. 221 1908) 

“Section 40.—Who May Negotiate negotiable re- 
ceipt may negotiated— 

the owner thereof; 

any person whom the possession custody the 
receipt has been entrusted the owner, if, the terms the receipt, 
the warehouseman undertakes deliver the goods the order the 
person whom the possession custody the receipt has been en- 
trusted, the time such entrusting the receipt such form 
that may negotiated delivery.” 

the negotiable warehouse receipts were not taken out the 
name Thompson Co., with the knowledge consent 
plaintiff, who never learned their existence until Mr. Thompson’s 
death, quite clear that plaintiff did not intrust these receipts 
Thompson Co. for any purpose whatever. not pretended 
that these receipts were negotiated plaintiff owner. 

Section the Warehouse Receipt Act declares that: person 
whom negotiable receipt has been duly negotiated acquires 
thereby— 

Such title the goods the person negotiating the re- 
ceipt him had had ability convey purchaser good faith 
for value, and also such title the goods the depositor person 
whose order the goods were delivered the terms the 
receipt had had ability convey purchaser good faith for 
etc. 

The fact that the cotton belonged plaintiff and was held 
and not sold except under instructions from plaintiff, which fact 
were not given received. 

The fact that authority was conferred plaintiff upon 
Thompson Co. store the cotton public warehouse and 
secure negotiable warehouse receipts therefor. 

clear, therefore, that the warehouse receipts this case were 
not validly negotiated the banks Thompson Co. 

said Mr. Justice Hughes Commercial National Bank 
Canal-Louisiana Bank Trust Company, 239 520, Ct. 
194, 195, Ed. 417, Ann. Cas. 1917E, 25: “It familiar rule 
that one who has title chattels cannot transfer title unless has 
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the owner’s authority the owner estopped. See Civil Code (La.) 
arts. 2452, 3142, 3145, 3146. follows that, the absence cir- 
cumstances creating estoppel, one without title cannot transfer 
the simple device warehousing the goods and indorsing the re. 
ceipts. But the owner the goods has permitted another 
clothed with the apparent ownership through the possession ware- 
house receipts, negotiable form, there abundant ground for pro- 
tecting bona fide purchaser for value whom the receipts have been 
negotiated.” 

Thompson Co. could transfer title the cotton for 
the reason that, while having possession, had title the cotton 
itself, and capacity, authority, ability convey title the 
cotton, within the purview section the Warehouse Receipts 
Act, otherwise. 


The court also supported the plaintiff’s contention that the 
defendant banks were charged with notice that the cotton did 
not helong Thompson. this point, the court concluded: 


This ground attack upon the validity the pledge the banks 
based upon section the present Warehouse Receipt Act, Act 
No. 221 1908, which reads follows: 

47.—When Negotiation Not Impaired Fraud, Mistake, 
validity the negotiation receipt not im- 
paired the fact that such negotiation was breach duty the 
part the person making the negotiation, the fact that the 
owner the receipt was induced fraud, mistake, duress en- 
trust the possession custody the receipt such person, the 
person whom the receipt was negotiated, person whom the 
receipt was subsequently negotiated, paid value therefor, without 
notice the breach duty, fraud, mistake, duress.” 

Section the Negotiable Instruments Law, Act No. 1904, 
provides that: constitute notice infirmity the instrument 
defect the title the person negotiating the same, the person 
whom negotiated must have had actual knowledge the infirmity 
knowledge such facts that his action taking the 
instrument amounted bad faith.” 

The plain difference between the Warehouse Receipt Act and the 
Negotiable Instruments Law that the person, whom warehouse 
receipt negotiated, takes title thereto had notice breach 
duty trust the part the person negotiating the receipt 
him; actual knowledge such breach duty trust not being neces- 
sary the part the person whom negotiated, the case 
the negotiation negotiable instruments. 

Notice, its accepted legal sense, means such information the 
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part the person charged with notice would put prudent person 
inquiry ascertain the true actual facts. 

our opinion, defendant banks had notice the breach duty 
trust the part Thompson Co. when they accepted 
pledge from that firm the warehouse receipts question this case. 

The business Thompson was that factor and 
commission merchant exclusively, and was publicly known such. 
The firm handled very little cotton its own account, and owned and 
had bought only 109 bales cotton during the period running from 
1923 1928—55 bales 1923, bales 1925, and bales 1926. 
These facts were disclosed the books and records produced 
Thompson Co. open court. 

Annually, not more often, the firm furnished defendant banks 
with reports and statements its business and condition. These were 
transmitted the credit departments the banks for examination, 
analysis, and report. Necessarily, the banks were fully informed 
the affairs and business Thompson Co. 

March each year, from 1921 1928, inclusive, 
Thompson Co. submitted defendant banks statement containing 
trial balance from its books. these statements are listed the 
assets and liabilities the firm, containing such items “cash,” 
“stocks,” “real estate,” “bills receivable,” and “open accounts”; but 
not one these statements there listed single bale cotton 
owned Thompson Co., with the sole exception the bal- 
ance sheet the year 1924, which lists bales belonging the 
firm. 

obvious that these balance sheets furnished defendant banks 
with positive information that the business conducted Thomp- 
son Co. was exclusively that factor and commission merchant, 
that handled cotton its own, and that all the warehouse re- 
ceipts pledged defendant banks covered cotton belonging cus- 
tomers that firm. 


Damages Awarded Bank Lawsuit Not Taxable 
Income 


Money which bank receives way damages 
action, brought recover for injury its business, need 
not included its income tax return net income. Money 
received not “net income” and cannot taxed such. 
simply recompense for injury sustained and 
case” which such recompense includes “profit.” 
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This was decided the United States Circuit Court Ap- 
peals Farmers’ Merchants’ Bank Catlettsburg, 
Commissioner Internal Revenue, Fed. Rep. (2d) 912. 

this case the Commissioner Internal Revenue sought 
tax the plaintiff, Farmers’ Merchants’ Bank, the sum 
$18,792.96, which the plaintiff collected damages 
action brought against the Reserve Bank Cleveland. 
The action was based the ground that the Federal Reserve 
Bank had injured the business the Farmers’ Merchants’ 
Bank, which was not member the Federal Reserve System, 
using coercive methods compel remit par for 
checks drawn and presented for collection through the 
Federal Reserve Bank. 

1920 the Federal Reserve Bank demanded that the 
Farmers’ Merchants’ Bank remit par for all checks drawn 
and forwarded for collection through the mails the 
Federal Reserve Bank. This demand was refused. There- 
upon the Federal Reserve Bank, through agents employed for 
that purpose, presented over the counter checks drawn the 
Farmers’ Merchants’ Bank and demanded payment cash. 
This made necessary for the bank carry unusually large 
reserves cash its vaults and with its correspondents and 
resulted decrease its earning power. After some eight- 
een months the bank brought action against the Federal Re- 
serve Bank recover damages for the loss which claimed 
have sustained. This action was compromised the payment 
$18,750 the bank. (The case reported the Decem- 
ber, 1922, issue The Banking Law Journal.) 

After deducting the expenses the suit the net amount 
receivd the bank was $18,792.96. was this amount which 
the commissioner sought tax. stated, the court held that 
this money did not constitute net income and, therefore, was 
not taxable. The opinion the court reads follows: 


HICKS, J.—Petitioner, corporation, was engaged the 
banking business Catlettsburg, Ky., and within the district the 
Federal Reserve Bank Cleveland, Ohio. was the custom peti- 
tioner make charge for the collection checks foreign banks 
and checks drawn and sent from other banks. Petitioner was 
not member the Federal Reserve System that checks drawn 
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instead being cleared through the Reserve Bank were sent direct 
petitioner the holding bank and paid drafts Cincinnati 
New York. 

1920 the Reserve Bank demanded that petitioner should clear 
checks par. This demand was refused, and thereupon the Reserve 
Bank notified its members that would collect without charge all 
checks sent and drawn petitioner. Its method was employ 
agents who would appear daily the bank with these checks and de- 
mand payment thereof cash. This practice was followed about 
eighteen months. For greater portion the time these collections 
were effected such unusual and unbusinesslike manner at- 
tract unfavorable public comment, and petitioner claimed that was 
thereby annoyed, embarrassed, and interfered with the conduct 
its affairs. Subsequently petitioner brought action against the 
Reserve Bank for damages alleged have been sustained reason 
these tactics. its petition set out particularly that, reason 
the wrongful conduct the Reserve Bank, had been forced 
procure and keep its vaults and with its correspondents unusually 
large amounts money; that had lost the earning power great 
deal money; that had lost deposits and depositors, and had failed 
gain new ones; that had been unable grow, and develop new 
and that had been permanently injured its reputation, 
standing, growth, and prosperity. The petition also included claim 
for exemplary damages based upon charge that the conduct the 
Reserve Bank was malicious. 

This action was compromised 1925 and the Reserve Bank paid 
$18,750.00 full settlement. The expense the suit being deducted 
the net amount received petitioner was reduced $13,792.96. Re- 
spondent conceived that this fund represented earnings for the year 
1925 and included petitioner’s net income for that year. The 
Board Tax Appeals sustained the respondent. decided that 
least some portion thereof represented earnings and that petitioner 
had failed show what portion did not. 

cannot assent. 

The fund involved must considered the light the claim 
from which was realized and which reflected the petition filed 
its action against the Reserve Bank. find nothing therein 
indicate, with the certainty required the statement cause 
action, that petitioner sought reparation for profits which petitioner’s 
misconduct prevented from earning 1925. Charles Rous, peti- 
tioner’s cashier, testified before the board that the loss such earn- 
ings could not definitely determined and this probably furnishes the 
explanation for the failure definitely demand it. Petitioner not 
only did not insist upon the restoration anticipated profits 
matter fact, but based its claim for damages upon alleged tor- 
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tious injury the good will its business, and can see legal 
distinction between compensation for destruction damage in- 
corporeal intangible property, such good will, and similar com- 
pensation for damage tangible property. Compare Harris Co. 
Lucas (C. A.) (2d) 187, syl. 

think that the gravamen petitioner’s action against the Re- 
serve Bank was the injury inflicted its banking business generally, 
and that the true measure damages was compensation deter- 
mined ascertaining how much less valuable its business was 
reason the wrongful acts the Reserve Bank. See Yates Whyel 
Coke Co., 221 603, 607 (C. 6); Central Coal Coke Co. 
Hartman, 111 96, (C. 8). Injury its business 
course means injury its financial standing, credit, reputation, good 
will, capital, and other possible elements. Profits were one the chief 
indications the worth the business; but the usual earnings before 
the injury, compared with those afterward, were only evidential 
factor determining actual loss and not independent basis for re- 
covery. think that, petitioner’s case had proceeded verdict, 
the law would not have awarded what might have expected 
gain but only that which had actually lost. are not justified 
reading element into the compromise which was not therein dis- 
tinctly recognized fact and would not have been recognized law. 
think therefore that there logical basis upon which petitioner 
could charged with gain. See Strother Com’r, (2d) 626, 
633 (C. 4). One may recompensed for injury but 
rare case which one should have profit out it. 

The order the Board Tax Appeals reversed. 


Failure Bank Holding Special Deposit 


well settled the law that, when deposit made for 
particular purpose, for instance the payment certain 
check, the deposit creates trust relationship and that, upon 
the failure the bank, the depositor preferred creditor 
and entitled paid full. 

recent decision the Supreme Court Iowa, 
Andrew, Supt. Banking, Farmers’ Merchants’ Savings 
Bank Moravia, 245 Rep. 226, claim was made for 
preference depositor failed bank. Under the cir- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §145. 
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cumstances present the case, was held that the claimant 
was not entitled preference. 

this case appeared that contractor made deposit 
bank (in the form certified check), drew checks against 
the deposit, had them certified and used them making bids 
public work. was agreed between him and the bank that, 
returned the checks, the bank would issue him its draft 
for the amount the deposit. The checks were returned and 
the bank issued its draft, but the draft was not paid because 
the bank failed the following day. 

appeared that the certified check, originally deposited 
the contractor, was sent the bank correspondent for 
collection. The correspondent collected the check and credited 
the proceeds the bank’s account. the time the bank’s 
failure, was indebted the correspondent amount 
larger than its balance and the correspondent applied the bal- 
ance the satisfaction this debt. also appeared that, 
the time the failure the bank, the bank did not have 
hand sufficient cash have paid the contractor’s deposit 
had demanded payment cash. was held, stated, that 
the depositor was not preferred creditor but was general 
creditor merely. 

The following paragraphs are quoted from the court’s 
opinion: 


well settled that deposit for specific purpose creates 
trust relationship between the depositor and the bank. See Re- 
ceivership Security Savings Bank Perry, 205 Iowa, 171, 217 
831; Miller Andrew, 206 Iowa, 957, 221 543 (and cases 
therein cited). However, apparent, under the multitude pro- 
nouncements this court, that, before the claimant can recover upon 
the trust fund theory, must show that the trust relationship existed 
the time the closing the bank; that reason the trust, the 
funds the bank have been thereby augmented and must show 
presumption, otherwise, that the trust fund passed into the hands 
the receiver. evidence the instant case conclusively shows 
that none the proceeds derived from the $5,225 check drawn 
the claimant upon the Omaha Bank, favor the Moravia Bank, 
passed into the hands the receiver. 

Moreover, may conceded that when the deposit was originally 
made the claimant with the Moravia Bank, the bank then held the 
funds for the specific purpose taking care the certified checks 
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issued concurrently therewith; but said specific purpose terminated 
when the bank received information from the claimant that the state 
highway commission, the payee the checks, had surrendered the 
same the claimant. Upon the surrender the certified checks 
the state highway commission the claimant, the deposit then was 
subject the order the claimant, and compliance with his de- 
mand, received from the Moravia Bank draft for the amount 
the deposit. From that moment, the trust relationship was end 
and the relationship then existing was clearly that creditor and 
debtor. See Leach Citizens’ State Bank Waukon, 204 Iowa, 954, 
216 267; Valentine Andrew, 203 Iowa, 463, 212 674; 
Leach Battle Creek Savings Bank, 202 Iowa, 875, 211 527; 
Leach Iowa State Savings Bank Sioux City, 204 Iowa, 497, 212 
748, 215 728. Leach Citizens’ State Bank 
Waukon, 204 Iowa, 954, 216 267, 269, declared: “Notwith- 
standing the First National Bank had right demand payment 
the certificate cash, refused and exchanged for draft 
the Chicago bank. Thereafter the relation between the parties was 
clearly that creditor and debtor. The trust fund was surrendered, 

must borne mind that the original understanding between 
the claimant and the Moravia Bank was that, the event the claimant 
was unsuccessful procuring the bids for the highway work, and that 
the certified checks should surrendered the state highway com- 
mission the claimant, then remittance was made the bank 
the claimant draft; and the written request made the claim- 
ant the bank was for the issuance draft. Under such circum- 
stances, there was trust fund after the issuance the draft. 
Leach Battle Creek Savings Bank, 202 Iowa, 875, 211 527, 
528, declared: “It will observed that the remittance was the 
exact form requested appellee. Under such circum- 
stances, the fund the hands the bank lost its character trust 
fund, and the relation between the parties once became that 
creditor and debtor.” 

For the foregoing reasons, there merit claimant’s conten- 
tion that entitled preference under the theory trust 
fund. 


Banking Decisions 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK STOCKHOLDER TRANSFERRING 
SHARES TRUSTEE RELEASED 
FROM LIABILITY 


Goldsboro Savings Trust Co., Supreme Court North Carolina, 
165 Rep. 705 


Under the North Carolina statutes, the owner shares bank 
stock who, good faith, transfers them person trust for the 
owner’s minor nephew, will not subject the stockholder’s 
statutory liability upon the failure the bank eleven months later. 

The court pointed out that had the owner transferred the shares 
directly his minor sons (or, presumably, directly his minor 
nephew) would have remained subject the liability imposed 
statute. general rule that transfer bank stock not 
effective against creditors the bank unless made person 
legally capable holding the stock and assuming the liabilities 
stockholder. But, this case, the transfer was made 
trustee full age, and the North Carolina statute provides that 
persons holding stock executors, trustees, shall not per- 
sonally liable stockholders but that the estate and funds their 
hands shall liable. Code, 1931, 219 (C). 


Action the Commissioner Banks against Moore. From 
judgment favor plaintiff, defendant appeals. Reversed. 

Appeal Moore from judgment Harris, J., rendered 
the April term, 1932, the superior Wayne County, affirming 
assessment stock, the following agreed statement facts: 

Prior January 21, 1930, Moore owned five shares 
stock the Goldsboro Savings Trust Company, evidenced cer- 
tificate No. 137, and said date this certificate was surrendered and 
upon the records said Goldsboro Savings Trust Company 
and lieu thereof certificate No. 189 was issued Moore, trustee 
for Moore. 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§135, 1369. 
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January 21, 1930, reasonable market value for said five shares 
stock was $375, and said bank was engaged said date its 
normal business and was solvent. 

The transfer certificate No. 137 Moore Moore, 
trustee for Moore, the namesake and nephew Moore, was 
good faith. Moore, trustee, the father and natural guardian 
Moore, and, after the transfer certificate No. 137 him, 
was offered the sum $75 per share for said stock. 

Moore minor without any estate. 

February 14, 1931, assessment was made the Corporation 
Commission the state North Carolina against Moore, trustee 
for Moore, the sum $700, which assessment was made upon 
certificate No. 189, issued the name Moore, trustee for 
Moore, and issued lieu certificate No. 137 (formerly the 
name Moore), and certificate No. 154 (formerly the name 
Daisy Moore for two shares the capital stock Goldsboro Savings 
Trust Company) said judgment being recorded the office the 
the superior court Wayne County Judgment Book 16, 
192, No. 5402. 

September 10, 1931, assessment was made the Corporation 
Commission against Moore the sum $500 upon No. 
137, appears the office the clerk the superior court Wayne 
County Judgment Book 16, 220, No. 5541. 

There does not appear upon the records said Goldsboro Savings 
Trust Company the time closed its doors December 19, 1930, 
any certificate stock the Goldsboro Savings Trust Company out- 
standing the name Moore, certificate No. 137, formerly 
owned Moore prior January 1930, having been canceled 
upon the records the Goldsboro Savings Trust Company. 

Marvin Thompson, resident Wayne County, was appointed 
liquidating agent said Goldsboro Savings Trust Company De- 
cember 22, 1930, and immediately took charge the affairs said 
Goldsboro Savings Trust Company. 

The trial adjudged that the commissioner banks, succes- 
sor the Corporation Commission, recover Moore the sum 
$500, with interest and costs. Moore excepted and appealed. 

Langston, Allen Taylor, Goldsboro, for appellant. 

Kenneth Royall, Goldsboro, and Andrew 
Chapel Hill, for appellee. 


ADAMS, J.—The Goldsboro Savings Trust Company closed its 
doors December 19, 1930. About eleven months before this date, 
Moore, who owned five shares its capital stock, for the purpose 
transferring this stock his nephew, Moore, delivered his 


108 


THE BANKING LAW JOURNAL 


certificate the bank, and the bank immediately recorded its books 
cancellation the certificate, and lieu thereof issued another cer- 
tificate for the same stock Moore, trustee for Moore. 
that time the bank was solvent; the stock had market value $75 
share; the transfer was made good faith; and the trustee named 
the latter certificate the father and natural guardian the minor. 
The appeal brings for review the single question whether the assess- 
ment made against Moore September 10, 1931, enforceable 
law. 

The stockholders bank organized under the laws North 
Carolina are individually responsible, equally and ratably, and not one 
for another, for all contracts, debts, and engagements the corpora- 
tion the extent the amount their stock therein its par value, 
addition the amount invested such shares. The commissioner 
banks, within the time prescribed statute, may levy assessment 
equal the stock liability each stockholder the bank, and shall 
file copy such levy the office the clerk, which, when recorded 
and indexed, shall have the effect judgment the superior court 
and may enforced execution. Code 1931, 218 subd. 
13, and 219 (a). 

Stock bank, any other corporation, generally transfer- 
able, but whether the transfer effective against creditors the bank 
must determined upon the facts each case. established 
rule law that transfer stock corporation must made 
person who not only legally capable holding the stock but legally 
bound respond when assessment made; not legally bound, neces- 
sarily, the sense that will financially able meet the liability, 
but the sense that legally capable assuming the obligation. 
Aldrich Bingham (D. C.) 131 363. Assent essential the hold- 
ing stock, and for this reason infant cannot held liable his 
without legal capacity bind himself uncondi- 
tionally the contract. Cook Corporations, 250; Foster 
Chase (C. C.) 797; Aldrich Bingham, supra; Early Richard- 
abundant authority the effect that, Moore had transferred 
his stock directly his minor children, would have remained liable 
for the assessment. But made the transfer Moore trustee 
for M.S. Moore. Cancellation his stock was entered upon the records 
the bank and another certificate was issued the trustee for the 
named beneficiary. have, then, not the case owner stock 
who claims hold trustee, American Trust Co. Jenkins. 
193 761, 139, but case which, according the 
records the bank, the parties are clearly identified—the transferor. 
the trustee, the cestui que trust. This fact significant when consid- 
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ered connection with the following statute: ‘‘Persons holding stock 
executors, administrators, guardians, trustees shall not personally 
subject any liabilities stockholders, but the estate and funds 
their hands shall liable like manner and the same extent the 
testator, intestate, ward, person interested such trust fund would 
living and competent hold stock his own name.’’ Code 1921, 
219 

This provision not restricted trustees appointed will 
order court; extends every trust relation, however created. 
American Trust Co. Jenkins, supra; Lucas Coe (C. C.) 972; 
Fowler Gowing (C. A.) 165 891. Observing that attaches 
liability the estate and funds the hands the trustee, must. 
remember that are not called upon decide whether the trustee 
personally liable whether the assessment made February 14, 1931. 
against ‘‘M. Moore, trustee for valid. These ques- 
tions are considered other cases, some which are herein cited. 
are now concerned only with the inquiry whether Moore liable 
the alleged assessment September 10, 1931. 

the statement facts showed that the defendant Fred Latham had 
transferred the books the bank shares stock Latham, 
trustee, and shares Latham, trustee, nothing appearing 
the books indicate for whom the trusts had been created; but 
the defendant and the trustees, who were his sons, there was 
ment that they should hold the stock for the education their minor 
children. The court did not hold that the trustees were personally 
liable for the assessment and rest the decision this ground; held 
under American Trust Co. Jenkins, supra, ‘‘and the facts appear- 
ing that the defendant was not personally liable. the de- 
fendant Latham’s Case was not liable, fortiori should held 
upon the admitted facts the present case that Moore not 
liable for the assessment imposed upon him the Corporation Com- 
mission. 

The appellee lays stress upon clause section 219 (d) exempting 
those who good faith and without intent evade liability transfer 
their stock ‘‘to any person full age’’; but, without regard the 
question whether stockholder’s liability statutory contractual, 
learn from the agreed statement facts that the controverted trans- 
fer stock was not made directly minor but trustee ‘‘full 
who was qualified perform all the duties required him his 
fiduciary relation. 

Our conclusion that Moore exempt from liability assess- 
ment stockholder the bank. 

Judgment reversed. 
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BANK EXECUTOR NOT LIABLE FOR 
DEPRECIATION SECURITIES 


Sprong’s Estate, New York Surrogate’s Court, 259 Supp. 


bank, acting executor estate, will not surcharged 
with the amount depreciation securities held where 
appeared that had reasonable grounds for believing that was 
carrying out the wishes the beneficiaries and that, holding the 
securities, was, most, guilty error judgment. 


Proceeding the National Commercial Bank Trust Company 
Albany for accounting administrator the estate Sarah 
Sprong, deceased, and executor the estate White Sprong, 
deceased, which Harwood Sprong filed objections. Objections 
dismissed, and account judicially settled and allowed. 

Joseph Rosch, New York City, for and accounting ad- 
ministrator. 
George Brussel, Jr., New York City, for objectant. 


SCHENCK, the proceeding upon the accounting the ex- 
ecutor and administrator the issues the objections filed 
the account were tried the court. 

Sarah Sprong died resident Albany County January 
1930, leaving last will and testament, which she gave her estate 
her husband and their three adult children, Harwood Sprong, son, 
Florence Sprong Hammond and Elizabeth Sprong, daughters. 
husband, White Sprong, was named executor her will. Prior 
the probate the will Sarah Sprong and January 1930, 
White Sprong died testate, leaving his property will the three 
children above named equal shares. The National Commercial Bank 
Trust Company Albany was designated the executor said will. 
Roth wills were admitted probate January 17, 1930, the National 
Commercial Bank Trust Company Albany being appointed admin- 
istrator with the will annexed the estate Mrs. Sprong and the ex- 
ecutor the will Mr. Sprong. The assets the two estates consisted 
mainly small holdings shares stock large number cor- 
porations. Some these stocks were inactive and difficulty arose 
the inventories reason thereof. The inventories were 
September 23, 1930. The executor and administrator 
was obliged obtain waivers from various foreign states well 
from the state New York order that transfers the corporate 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §470. 
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securities, forming the bulk the assets the estates, could accom- 
plished. Some delay obtaining these waivers, but does 
not appear have been the result any negligence the part the 
representative the two estates. The last waiver was obtained 
December 20, 1930. 

The proceeding for the final settlement the accounts the execu- 
tor and administrator was commenced October 10, 1931, and 
October 29, 1931, the return day the citation, Harwood Sprong 
filed objections the accounts, which objections may divided into 
two classes: First, that the accounting party, during its administration 
the estates, sold certain securities and the objectant asserts that such 
sales were not made promptly, but were delayed until time when 
these securities had depreciated value and that such delay constituted 
negligence the part the representative these estates. The 
second class objections relates considerable number securities 
still undisposed and which the accounting party desires turn over 
kind the distributees, claiming that these securities were not sold 
for the reason that the three distributees had requested not sell, 
and agreed take kind. The objectant maintains that was not 
party such agreement and that such agreement was made his 
behalf any one authorized and that the accounting party 
was negligent not disposing these securities, whose values have 
materially decreased. 

Answering both objections, the accounting party maintains that im- 
mediately upon its qualification was given understand the three 
distributees that was their desire that none the securities the 
estate should sold except such might necessary provide funds 
pay the expenses administration, the said distributees being de- 
sirous taking their shares kind; that time did any the 
three distributees demand that the securities sold; and that the ac- 
counting party believed that retaining these securities was carry- 
ing out the desires the distributees. 

The accounting party offers evidence through its trust officer that 
the two sisters and the brother came its banking offices soon after the 
death their parents and stated that they did not desire have these 
securities sold, same having been purchased their father and held 
him and their mother for considerable period. There sharp ques- 
tion whether not the brother was present this but 
can unquestionably found the evidence that the brother, the 
objectant herein, was repeatedly advised that the bank actually believed 
that the distributees did not wish these securities sold. The evidence 
further discloses that the objectant was paid his share the cash re- 
ceived the proceeds certain securities actually sold; that was 
advised the proposed division the securities held; that talked 
with his sister over the telephone relative the proposed division, and 
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when asked did not intend that his sister represent him the 
matter, stated witness this proceeding that could not 
answer the question because did feared might hurt his case. 
The evidence also establishes the fact that the two sisters have taken 
their shares kind and have released the accounting party from all 
claims. 

While the objectant denies that ever specifically agreed that 
would take his share the estate kind, offers evidence that 
demanded that the accounting party sell the securities that sug- 
gested such course. apparently equivocates somewhat when says 
that did not know whether would get the securities cash and 
that the stocks had been going would not have sold himself, but 
would have held them. 

From the whole evidence apparent that the objectant was all 
times advised that the trust company was laboring under the honest 
belief that was holding these securities the request the dis- 
tributees and under the impression that these distributees. including 
the objectant, desired take their shares the estate kind. 
would seem that with the knowledge possessed was incumbent 
upon him advise the bank that refused assent its holding 
these securities. Obviously, should not have permitted labor 
under the belief that held the same pursuant the expressed desires 
all the distributees. does not charge the bank with dishonesty 
fraud, nor does claim that endeavored gain profit for itself 
through the management the estates. Assuming, however, that 
agreement was ever made between the objectant and the accounting 
party that the latter hold the stocks and distribute kind final 
accounting, may found that the bank has been negligent not 
selling the securities? Matter Parsons’ Estate, 143 Misc. 368, 257 
339, this court stated what appears the rule law con- 
sistently followed the courts this state and other jurisdictions, 
and that that fiduciaries are bound act good faith and employ 
such vigilance, sagacity, diligence, and prudence general prudent 
men discretion and intelligence like matters employ their own 
affairs. Costello Costello, 209 252, 103 148; Matter 
Taylor’s Estate, 277 Pa. 518, 121 310, 553; Matter 
Weston’s Estate, 502; Matter Clark’s Will, 257 132, 
177 397. There broad distinction between negligence and 
mere error judgment, and fiduciary acting honestly and with ordi- 
nary prudence should not held liable ‘‘for unfortunate results which 
could not expected foresee and was powerless 
Ormiston Olcott, 339; Matter Clark’s Will, supra. 

From the evidence apparent that the accounting party acted 
good faith and with prudence and diligence and should not con- 
demned for its failure prevent what subsequently occurred. wave 
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depression had engulfed the country securities all sorts, including 
those the highest class, were rapidly shrinking value. prudent 
business man, dealing with his own investments, would have been 
doubt whether should hold sell. was recently said 
somewhat similar proceeding (Matter Pratt’s Estate, 143 Mise. 751, 
page 753, 257 226, 228), ‘‘It also the established rule that 
the special and distinctive facts each proceeding must determine the 
liability exoneration the particular fiduciary.’’ Upon the ‘‘special 
and distinctive facts’’ this proceeding, there should exoneration. 
The remarks learned colleague, Surrogate Foley, Matter 
Pratt’s Estate, supra, seem pertinent here: ‘‘There evidence 
bad faith fraud dishonesty the part the administrator 
proof personal advantage accruing him. There was error 
judgment not making the sale stocks earlier the course ad- 
ministration. That mistake, however, the absence negligence, can- 
not made the basis for award pecuniary damage against the 
accounting party. Matter Clark, 257 132, 177 
397, 398, Judge Kellogg stated his opinion: ‘In determining whether 
the trustee have been prudent, within the meaning the rule, 
must ‘‘look the facts they exist the time their occurrence, 
not aided enlightened those which subsequently take place’’ (per 
Peckham, J., Purdy Lynch, 145 462, 475, 232, 236) 
for obvious truth that ‘‘a wisdom developed after event and 
having and its consequences source standard man should 
judged (per Collin, J., Costello Costello, supra, 209 
252, page 262, 103 148, and impossible say that 
trustees are wanting sound discretion ‘‘simply because their judg- 
ment turned out (per Holmes, J., Green Crapo, 181 
Mass. 55, 58, 956, 957).’ 

The objections filed this proceeding are dismissed, and the ac- 
counts will judicially settled and allowed. Submit decree accord- 
ance with the foregoing memorandum. 


ISSUING DEPOSIT SLIP AND CREDITING PASS- 
BOOK HELD VALID PAYMENT CHECKS 


Norton al. Mercantile Bank and Trust Co., Texas Civil Court 
Appeals, Rep. 1062 


the absence fraud mutual mistake, issuing deposit slip 
depositor checks the drawee bank and crediting the amount 
the passbook constitute payment; and the fact that the deposit 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §367. 
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slip provides that items drawn the bank, not good the close 
business the day deposited, may charged back the depositor, 


does not authorize charging back upon the subsequent insolvency 
the drawer the checks. 


The plaintiff Norton sent three checks, payable himself, 
Laubenheim cash and use the proceeds joint business adven- 
ture. Laubenheim deposited the checks the defendant bank, upon 
which the checks were drawn and where Laubenheim was deposi- 
tor. the time the deposit, the teller issued Laubenheim 
duplicate deposit slip and also made entry his passbook. Later 
the checks were credited Laubenheim’s account. the follow- 
ing day the checks were charged back Laubenheim’s account due 
the drawer’s insolvency. The plaintiffs sued recover the 
amount the checks, $7,780.41, the theory that the deposit slip 
and credit constituted payment. The court held the defendant bank 
liable, even though the deposit slip contained the following provi- 
sion: ‘‘Items drawn this bank not good close business day 


which they have been deposited may charged back de- 


Suit Norton and another against the Mercantile Bank 
Trust Company Texas. Judgment for defendant, and plaintiffs ap- 
peal. Reversed and remanded. 

Floyd, Fort Worth, for appellants. 

Bartlett, Thornton Montgomery, Dallas, for appellee. 


HIGGINS, J.—On and prior November 1929, the Foshay 
Company, Minneapolis, Minn., carried checking account the 
Bank Trust Company Texas, the appellee, whose bank 
Dallas. The appellant Laubenheim also carried checking account 
the same bank the name Paul Laubenheim, agent. the 
latter part October, 1929, the Foshay Company gave the 
Norton three checks drawn upon the appellee bank, payable Norton’s 
order, and totaling $7,780.41. Norton indorsed the checks and sent 
them Laubenheim, who was cash them and use part the pro- 
ceeds connection with matter which Laubenheim and Norton 
were both interested. Upon receipt the checks, Laubenheim indorsed 
them and deposited them his checking account the Mercantile 
Bank. This was done shortly before noon November 1929. the 
time the deposit was made, the teller the Mercantile Bank issued 
Laubenheim duplicate deposit slip, and also made entry his 
passbook. The checks were later credited Laubenheim’s account 
the books the bank shown statement given the 
bank him. the time the checks were deposited, the teller the 
bank advised Laubenheim they were good. The amount the checks 
was charged back Laubenheim’s account the day following. 

This suit was brought Norton and Laubenheim against the bank 
recover said sum $7,780.41. The petition predicated upon the 
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theory that the deposit the checks and crediting them the Lauben- 
heim account constituted payment such checks. was alleged Nor- 
ton was the actual owner the checks and entitled the proceeds 
thereof and Laubenheim was holding same for the use and benefit 
Norton. The prayer was for recovery Norton and the alternative 
that Laubenheim recover behalf Norton. Defendants answered 
demurrers, general denial, and special pleas confession and avoid- 
ance. 

The first these defensive pleas need not noticed, point 
with respect thereto here made. 

Briefly stated, the other defensive pleas are the 

First. The checks were rightfully charged back because the close 
the day’s business there were insufficient funds the Foshay Com- 
pany account pay the same; that had the right charge back the 
checks virtue the written provisions contained Laubenheim’s 
passbook and upon the deposit slip. These provisions will shown 
later. 

Second. That Foshay Company and prior November 1929, 
was insolvent and upon that date was placed the hands re- 
that Foshay Company was heavily indebted defendant and if, 
November 1929, had balance with defendant, was 
charged with lien defendant secure said company’s in- 
debtedness defendant and defendant had the right offset such 
credit balance against said indebtedness. 

the conclusion the plaintiff’s evidence the defendant moved 
for instructed verdict, which was granted. 

Upon the undisputed facts, stated above, the authorities hold 
that, the absence fraud mutual mistake, the act the appellee 
issuing the deposit slip Laubenheim and crediting the amount 
the checks his passbook constituted payment such checks. The 
legal effect the same the money had been paid cash Lauben- 
heim and had immediately redeposited the same. The transaction 
treated closed one. This especially true view the fact that 
the time the deposit Laubenheim was informed the teller the 
checks were good. 

The leading case that effect Oddie Bank, 735, Am. 
Rep. 160, where said: 


legal effect the transaction was precisely the same though 
the money had been first paid the plaintiffs, and then deposited. 
When check presented bank for deposit, drawn directly upon 
itself, the same though payment any other form was de- 
manded. the right the bank reject it, refuse pay it, 
accepts such check and pays it, either delivering the currency, 
giving the party credit for it, the transaction closed between the bank 
and such party, provided the paper genuine. 
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the case deposit, the bank becomes once the debtor the 
depositor, and the title the deposit passes the bank. The bank 
always has the means knowing the state the account the drawer, 
and elects pay the paper, voluntarily takes upon itself the 
risk securing out the drawer’s account otherwise. there 
has ever been any doubt upon this point, there should none here- 
after. different principle would applied checks drawn upon 
other banks, paper left for collection. such cases the presumption 
agency might arise.’’ 


First Nat. Bank Burkhardt, 100 686, 689, Ed. 766. 
was said: 

Morse’s well-considered work Banking, 321, said: 
‘But the time the holder hands the check demands have 
placed his credit, and informed that shall done, 
holds any other species conversation which practically amounts 
demanding and receiving promise transfer credit, equivalent 
actual payment, the effect will the same had received 
his money cash, and the bank’s indebtedness him for the amount 
will equally fixed and irrevocable.’ 

regard this sound and accurate exposition the law upon 
the subject, and rests upon solid basis reason. The authority 
referred sustains the text. 

has the option accept reject it, receive upon such condi- 
tions may agreed upon. rejected, there room for any 
doubt question between the parties. If, the other hand, the check 
offered deposit and received deposit, there being fraud 
and the check genuine, the parties are less bound and than 
the former Neither can disavow repudiate what has been 
done. The case simply one executed contract. There are the 
requisite parties, the requisite consideration and the requisite concur- 
rence and assent the minds those concerned. was well said 
eminent Chief Justice: ‘If there has ever been doubt this point, 
there should none Oddie Bk., 735 Am. 
Rep. 


Cohen Bank, Ariz. 394, 198 122, 124, 701, 
the court said: ‘‘The law firmly settled that where check, drawn 
particular bank, presented that bank for general deposit, and 
the bank gives the depositor credit therefor, the relation between the 
bank and the depositor that debtor and since the giving 
credit under such circumstances practically and legally the same 
the bank had paid the money the depositor and had received again 
deposit. The transaction thus complete, and cannot rescinded 
except for fraud case mutual 

Other authorities, all the same effect, are 526; Ameri- 
Nat. Bank Miller, 229 517, Ct. 883, Ed. 1310; 
National Exch. Bank Ginn Co., 114 Md. 181, 1026, 
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(N. Ann. Cas. 1914C, 508; Arkansas Co. Bishop, 
119 Ark. 373, 178 422; First Nat. Bank Mammoth, Co., 
194 Ky. 580, 240 78; City Nat. Bank Burns, Ala. 267, 
Am. Rep. American Exchange Nat. Bank Gregg, 138 596, 
839, Am. St. Rep. 171. 

Appellee, this connection, cites House Kountze, Tex. Civ. 
App. 402, 561; National Bank the Republic Millard, 
Wall. 152, Ed. 897; First Nat. Bank Whitman, 343, 
Ed. 229; Laclede Bank Schuler, 120 511, Ct. 644, 
Ed. 704; Fourth St. Nat. Bank Yardley, 165 634, Ct. 
439, Ed. 855; St. Louis Ry. Co. Johnston, 133 566, 
Ct. 390, 392, Ed. 685. 

These are cases involving the right the holder check com- 
pel the bank pay the same, and have application the present 
facts. This distinguishing feature noted Chief Justice Fuller 
St. Louis Ry. Co. Johnston this language: ‘‘This was not 
the deposit check the Marine Bank itself. such case was 
held Oddie National City Bank, 735 Am. Rep. 160], 
that the check, received and credited, could not charged back for 
want funds. Nor was check another bank, which 
Church, Ch. J., remarks, different principle would applied, the 
presumption agency might 

Other cases cited appellee are equally inapplicable. 

Among other provisions, the deposit slip contains the following: 
drawn this bank not good close business day which 
they have been deposited may charged back 

The passbook which the credit was entered provides: items 
are credited subject final payment cash solvent credits’’; and 
may charge back any item any time before final payment, 
whether returned not, also any item drawn this bank not good 
close business day deposited.’’ 

Because these provisions, appellee asserts the plaintiffs failed 
show completed payment the checks entitle them main- 
tain suit against the bank for the amount thereof. 

These provisions did not have such effect. They merely gave the 
bank the option revoke the payment which had made and charge 
the checks back against the Laubenheim account, the close the 
business day which they were deposited was found the Foshay 
Company account was overdrawn and the checks not good. The bank 
its option might have carried the overdraft. 

The provisions question and insufficiency the Foshay account 
the end the day affirmative defensive matter which was neces- 
sary for the bank plead and prove confession and avoidance. 
was pleaded, but there evidence the Foshay account was insuffi- 
cient pay the checks the close business November 
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COUNSEL FEES UNSUCCESSFUL 
ATTEMPT PROBATE WILL 


Charles’ Estate, Foster Bell, Supreme Court Nebraska, 
243 Rep. 847 


Attorneys’ fees will not allowed out estate 
cessful attempt probate will where appears that the executor, 
offering the will for probate, has personal interest securing the 
probate, where named the will legatee. 

The testator this case named, executor, one who had acted 
his banker, but who was way related the testator, 
connected him personal family ties. Out estate 
$125,000, the executor was left the residuary estate, amounting 
more than $100,000. The will was denied probate the ground 
that had been revoked the testator. was held that the execu- 
tor was not entitled collect from the estate the amount expended 
him for attorneys’ fees. 


Proceedings Henry Foster and others recover certain at- 


torneys’ fees from the estate John Charles, deceased, opposed 
Bell and another, administrators the estate. From judgment 
the district court, appeal from the county court, favor the 
estate, the plaintiffs appeal. Affirmed. 

Cleary, Suhr Davis, Grand Island, for appellants. 

Bell, St. Paul, and Prince Prince, Grand Island, for 
appellee. 


BEGLEY, J.—This action brought recover attorneys’ 
fees from the estate John Charles, deceased, for services alleged 
have been rendered one Johnson, executor, unsuccess- 
ful attempt probate will wherein Johnson was named residuary 
legatee. 

John Charles, resident Howard County, Nebraska, died 
the 23d day September, 1926. After his death Johnson, not 
relative connected any way personal family ties but who had 
been associated with him business his banker and otherwise, pre- 
sented purported will the judge the county court Howard 
County, asking that admitted probate. 

John Charles owned estate about $125,000. The will pre- 
sented for probate gave $15,000 his brother, George Hogg, and the 
balance the estate, amounting more than $100,000, Johnson. 
The heirs law Charles contested the will upon two grounds: (1) 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §459. 
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That had been revoked; (2) that had been executed because 
undue influence exercised Johnson over Charles. the hearing 
the county court the will was denied probate and was found have 
been revoked and judgment was entered accordingly. Special adminis- 
trators were appointed who took charge the estate. Johnson was 
never appointed executor, neither did have anything with 
the administration the estate. appeal was taken Johnson 
from the judgment and the findings the county court the district 
court and, upon trial before jury, practically the same decision was 
rendered, and appeal this court the decision the district court 
was affirmed. Estate Charles, 118 Neb. 634, 225 869, 
1299. 

the first hearing this case the county court, Messrs. Taylor 
and Spikes St. Paul and one Murphy Omaha appeared attor- 
neys for Johnson. charge for services the county court in- 
volved this case. Johnson paid for the services rendered his 
attorneys that court. After the will had been denied probate the 
county court, Johnson employed the appellants, Messrs. Ledwith, Fos- 
ter, and Hall, Cline Williams, his attorneys and also retained 
his attorneys Messrs. Taylor, Spikes, Dobry and Murphy, although 
Murphy subsequently withdrew from the case. 

After the alleged will had been denied probate aforesaid, the ap- 
pellants herein, Foster, Ledwith, and Hall, Cline Williams filed 
claim the county court Howard County, Nebraska, alleging that 
certain attorneys’ fees were due them attorneys attempting 
probate said will; that they had requested the said Johnson file said 
claim that had refused, and that they were entitled have the same 
allowed against the estate. Said claim was disallowed the county 
court, and appeal the district court trial was had jury, 
and the close the evidence both sides requested directed verdict, 
which automatically took the case from the jury and placed the decision 
the hands the court. The trial judge thereupon sustained the 
motion the appellees herein and directed verdict favor the 
estate. The appellants have appealed. 

The question involved this case whether not the estate 
John Charles, now the hands the administrator, can charge- 
able with attorneys’ fees attorneys employed the executor named 
the will said Charles contest wherein the will was found 
have been revoked subsequent instrument. 

Under the law this state the duty person appointed 
executor alleged last will and testament present said docu- 
ment for probate and signify the court his acceptance the trust. 
Comp. St. 1929, 30-215. 

And also the duty such executor request the probate 
his testator’s will, and does good faith, fees and 
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reasonable expenses incurred him doing are proper charge 
upon the estate. Estate Hentges, Neb. 75, 124 929, 

But the appellees insist that Mr. Johnson had such special interest 
the beneficiary under the will that was really the position 
contestant, and that the contest was waged his behalf and against the 
heirs law the deceased and therefore his contest was not good 
faith. 

Attorneys’ fees are not ordinarily allowed unsuccessful at- 
tempt probate will where the proponent, even though named 
executor, has personal interest securing the probate the will 
where legatee under the will. Wallace Sheldon, Neb. 
55, 418; St. James Orphan Asylum Neb. 630, 
107 979, 110 626, 627; Estate Genuchi, 104 Neb. 
584, 178 181; Butt Murden, 154 Va. 10, 152 330, 331, 
1048; Stover Wayne Probate Judge, 219 Mich. 566, 189 
14; Estate Higgins, 158 Cal. 355, 111 

St. James Orphan Asylum McDonald, supra, the court said: 
often the counsel employed the executors are, practical 
effect, the ardent advocates one side controversy between the 
individual interests, which the executor, such, should have 
choice. Obviously, such advocacy should not compensated out 
the common fund its opposition not also, and courts should 
cautious allowing for services ostensibly rendered executors, 
but spirit and effect rendered one the opposing interests, which 
should bear its own expenses. the case bar, this court 
least, the services counsel both sides have been rendered, not 
the executors, but the respective claimants upon this estate, who 
should each bear the expense therefor which has 

the case Butt Murden, supra, the court said: ‘‘It impos- 
sible examine the cases and formulate therefrom rules which are ap- 
plicable all cases. Positive and dogmatic pronouncements should 
avoided. Much depends upon the peculiar circumstances. the ex- 
ecutor acts good faith, generally entitled reasonable allow- 
ances. most contests, however, merely question between 
persons who take the estate the will established and those who will 
take under the law descents and distributions, not established. 
such the executor should leave these interested parties con- 
duct the litigation their own expense and abide its results without 
imposing substantial charges against the estate represented the 

this the appellants were not employed seek probate 
the will court but were only employed the district court 
after probate had been denied the county court. Mr. Johnson paid 
his attorneys for their services attempting probate the will the 
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county court. was greatly interested the estate against the 
heirs. had knowledge the revocation which had been offered 
evidence and was not heir law related the deceased. 
appeal the district court was attempting sustain his legacy 
under the will. His efforts and the services his attorneys were not 
beneficial the estate. They did not the litigation pre- 
serve fund available for the payment their expenses. Their allow- 
ance would diminish the inheritance the heirs under the statute 
descent. 

Under the circumstances this case, are the opinion that the 
judgment the district court correct and the same therefore 
Affirmed. 


BANK ENTITLED DOUBLE COMMISSIONS 
WHERE NAMED EXECUTOR 
AND TRUSTEE 


Schliemann’s Will; National City Bank New York Brennan 
al., Court Appeals New York, 182 Rep. 153 


bank, named will executor and trustee, entitled 
double commissions for administering estate where the will dis- 
closes the intention the testator differentiate between functions 
executor and functions trustee, and where, after the will was 
admitted probate, decree was entered settling the accounts 
the bank executor, awarding commissions, and directing 
transfer itself trustee the residuary fund created the will. 
this case testator bequeathed his estate the People’s Trust 
Company trust dispose his real estate and securities and 
invest the proceeds specified manner and out the ‘‘securities 
invested it’’ set apart two specific funds for the benefit 
persons who might not share the final distribution. Then ap- 
pointed the People’s Trust Co. executor the estate, giving 
specific powers except power sell. The court held that this 
indicated the intention the testator separate the function 
trustee and executor, the separation taking place when earlier 
court decree discharged the executor after settlement its account 
and directed hold the estate trustee. 


Proceedings the matter the application the National City 
Bank New York for permission resign and render and settle 
its account trustee the trust created the last will and testament 
John Schliemann, deceased, wherein John Brennan, special guard- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §460. 
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ian for George Lohman, and others, filed objections the payment 
the trustee certain commissions. From order the Appellate 
Division, Second Department (235 App. Div. 635, 254 810), 
modifying, and, modified, affirming, decree the Surrogate’s Court 
settling the accounts the trustee (140 Misc. 230, 250 254), 
the trustee appeals. Order the Appellate Division reversed, and. 
decree the Surrogate’s Court affirmed. 

Conrad Saxe Keyes, New York City, for appellant. 

John Brennan, New York City, for respondents. 


LEHMAN, the testator, the residuary clause the 
will, had named trustee person corporation other than the execu- 
tor appointed the succeeding clause the will, the executor would 
have been entitled full commission the principal the estate 
when the assets were paid over the and the trustee would have 
been entitled one-half commission for receiving the principal, and an- 
other one-half commission upon the termination the trust and the pay- 
ment the proceeds. The only question presented this appeal 
whether the same commissions should paid where one person, natural 
corporate, named trustee and executor. The circumstances that 
petitioner succeeded the original executor has bearing upon this ques- 
tion, for, concededly, entitled commissions which the 
original trustee would not have been entitled. So, too, the trustee can- 
not, resignation and the substitution, trustee, its corporate 
affiliate, impose upon the estate obligation pay any commis- 
sions other than those which would have been presently payable 
had not divested itself its trust duties. any commissions prin- 
cipal are payable the trustee, addition those paid the same 
person executor, then the trustee would now entitled one-half 
commission for the performance the trust duty receiving and 
investing the principal. That what asking here. does not 
and, obviously, would not entitled payment the other 
half principal, which could not become payable till the 
trust estate distributed, and would then the substituted trustee. 

the same person may entitled compensation executor, 
and also trustee, respect the same estate, some part thereof, 
undoubtedly true, but does not follow every instance where trust 
duties are imposed upon executor. Where, the terms true con- 
struction the will, the two functions with their corresponding duties 
and run from the death the testator the final discharge; 
interwoven, inseparable and blended together, that point time 
function should end and the other begin, double commissions’’ both 
cannot properly allowed. Johnson Lawrence, 154, 159. 
There large field which testator may determine how his 
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estate shall held and administered. may, within the limits im- 
posed law, postpone the time for distribution some, all of, the 
assets his estate, and direct that until such time the person appointed 
administer and distribute the estate shall hold such assets and apply 
the income directed the will.. out such purpose, must, 
times, attach the office executor certain trust power and func- 
tions, but such there but one office, and the holder the 
entitled only the commissions allowed law for the performance 
the duties that office. executor not entitled commissions 
for distributing the principal the estate until has completed such 
distribution and longer has title its assets. trustee not entitled 
commissions for receiving the principal trust fund until title 
such fund has passed him. That true alike where one person 
appointed executor and trustee where different persons hold each 
office. The title the assets, either case, is, all times, the holder 
particular office, and cannot any time divided between the 
simultaneous holders two offices. Thus the problem presented each 
case whether ‘‘point time fixed contemplated the testa- 
mentary which title the assets the estate shall 
longer remain the executor but shall pass the trustee under the 
will. 

That problem simple where separate persons are named execu- 
tor trustee, for the trustee’s functions begin only when title passes 
the trustee, and the time when such functions begin fixed the point 
where there actual severance the trust fund from the general 
assets the estate. Evidently testator must have contemplated such 
severance where has named different persons perform the 
tions separate offices. The problem more difficult and complicated 
when the same person named both executor and trustee. Then 
double commissions can awarded person claiming hold both 
offices only where testamentary intent apparent create trust 
fund held trustee after severance from the general assets 
the estate. ‘‘A will must further than that admit double com- 
missions, and must clearly and definitely indicate intention the 
testator end the executor’s duty some point time, and require 
him thereupon constitute and set one more several trusts 
held and managed such for the interest the Mc- 
Potter, 126 285, 289, 475, 476. Even then, 
double commissions may not awarded unless the performance the 
duties trustee has actually begun ‘‘either real severance 
the trust fund from the general assets, judicial decree which wholly 
discharges the executor and leaves him acting and liable only trus- 
Johnson Lawrence, supra, page 162. 

These principles have been clearly laid down the opinions 
Finch, J., the cases cited. The decisions other cases which have 
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come before this court illustrate the application these principles 
particular cases. They not materially limit extend the general 
rules, for each case determination the testamentary intent de- 
pended upon the construction placed upon the language particular 
will, and two are all respects analogous. Johnson Law- 
rence, supra; McAlpine Potter, supra; Matter Slocum, 169 
153, 130; Matter Ziegler, 218 544, 113 553, 
double commissions were denied. They were allowed Laytin 
Willets, 112 289, 665, 690; Matter Crawford, 113 
Martin, 196 415, 46, though the last case only 
against beneficiaries bound earlier decree. The courts have never 
attempted formulate fixed tests, which can applied all cases, 
determine testamentary intent. That must always gathered from 
the will read whole. those cases where double commissions were 
denied, the testator had made distinction between functions which 
those named executors executors and trustees should perform 
virtue their dual offices. There the wills not only postponed divi- 
sion and distribution the estate, but contemplated that from the 
death the testator the estate should held the executors, pending 
such division and distribution. Every duty resting upon those holding 
title the estate was imposed upon the executors from the date 
death, and every function and power exercised them was in- 
trusted them from the same date. those cases where double com- 
missions were allowed, the directions given were different, and there 
were indications the will that, after the persons named executors 
had fully completed administration the estate, except such admin- 
istration might otherwise include distribution, they should hold the 
residue the estate separate trust funds one fund, which was 
invested and used for the purposes set forth the will until final 
distribution was made. Thus the court could discern clear intention 
the testator that fixed period those named executors and 
trustees should hold the property trustees. 

Here, perhaps even more clearly than many the eases 
the will shows that the testator intended differentiate between the 
functions People’s Trust Company executor and its functions 
trustee. did not merely attach the office executor functions 
ordinarily exercised trustee, but bequeathed his estate the 
People’s Trust Company trust dispose his real estate and securi- 
ties and invest the proceeds specified manner and out the 
invested it’’ set apart two funds for the 
benefit persons who might not share the final distribution. Indeed 
the testator contemplated that perhaps none the persons who shared 
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the income the trust fund funds could share the final dis- 
tribution. Then appointed the People’s Trust Company executor 
the estate, giving specific powers except power sell. Evi- 
dently contemplated that the duties the trustee should begin when 
the bequest trust took effect, and could take effect only when the 
executor had administered the estate and held the remainder, not 
virtue appointment executor, but under the trust bequest. That 
time became fixed the earlier decree discharging the accounting 
party executor and directing hold the estate trustee. 


BANK UNAUTHORIZED BECOME LIABLE 
MORTGAGE NOTES 


Perkins Fuquay, Supreme Court Florida, 143 So. Rep. 323 


bank, authorized business trust company, not 
authorized pledge its individual liability for the payment notes 
secured mortgage realty, and the payees the notes and 
mortgage have right look the bank individually for payment 
since all parties are put upon notice the form the bank’s 
signature, ‘‘as trustee but not individually.’’ 

The bank signed the mortgage and notes here involved the 
following manner: 

Bank and Trust Company, Trustee but not indi- 
vidually, 

Reynolds, Executive Vice President (Seal) 

Talton, Cashier.’’ (Seal) 


Suit Fuquay and another against Perkins, liquida- 
tor the Atlantic Bank Trust Company, corporation organized 
and existing under and virtue the laws the state Florida, 
and others. Decree for complainants, and defendants appeal. Affirmed 
part, and reversed part. 

Hull, Landis Whitehair, Land, for appellants. 

Chas. Wells, Daytona Beach, for appellees. 


BUFORD, J.—The appeal this case from decree confirm- 
ing sale and granting deficiency money decree against Perkins 
liquidator for the Atlantic Bank Trust Company, now defunct. 

The only question necessary for discuss here whether not 
under the facts and pleadings this case deficiency decree could 
properly entered against the liquidator. Atlantic Bank Trust 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §122. 
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Company was banking corporation organized under the laws the 
state Florida and was authorized business trust company. 
too well settled require citation authorities support 
the statement that the powers and capacities banks and trust com- 
panies are limited those powers and capacities specifically granted 
them statute which must necessarily exercised the perform- 
ance those powers and the enjoyment those capacities which are 
specifically conferred statute. The statute authorizes neither bank 
nor trust company speculate real estate (Comp. Gen. Laws 1927, 
6084, 6126). trust company specifically authorized: ‘‘To take, 
and execute any and all such legal trusts, duties, and powers 
regard the holding, management and disposition any estate, real 
personal, and the rents and profits thereof, the sale thereof, 
may granted confided any court record, any per- 
son, corporation, municipal other authority, and shall account- 
able all parties interest for the faithful discharge every such 
trust, duty power which may And also: ‘‘To take, 
accept and execute any and all trusts and powers 
whatever nature description that may conferred upon 
intrusted committed any person persons, any body 
politic, corporation other authority, grant, assignment, transfer, 
devise, bequest otherwise, which may intrusted committed 
probate court, and receive, take and hold any property estate, 
real personal, which may the subject any such Comp. 
Gen. Laws 1927, 6126, subds. 
The mortgage and notes constituting the basis this suit were 
executed the following manner: 


Bank and Trust Company, Trustee but not individually, 
Executive Vice President [Seal.] 


Atlantic Bank Trust Company was without authority pledge 
its individual liability for the payment the notes and, therefore, the 
payee the notes and mortgage could not deemed law have 
any right look Atlantic Bank Trust Company individually for 
the payment thereof, nor assume that the credit Atlantic Bank 
Trust Company was pledged for the payment thereof. 

The suit not against Atlantic Bank Trust Company exist- 
ing and going corporation, but against the liquidator the defunct 
corporation, whose duty represent the creditors the defunct 
corporation, and the discharge his duties bound resist the 
demands for unlawful claims against the funds his hands. 

The record discloses that was never the intention the bank 
its officials bind the bank personally pay those notes and the 
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liquidator could held liable for the deficiency would upon the 
theory that the bank exercising its functions trust company acted 
agent for and behalf undisclosed principal. The record 
shows that the identity the principal the time the transaction 
was not disclosed, but does show affirmatively that all parties were 
put notice that the bank the exercise its trust functions was 
acting trustee for other parties and not individually and, hereto- 
fore stated, all parties were charged with the knowledge matter 
law that the bank was not authorized execute the notes and mortgage 
individual. Under this condition the record the mortgagees 
and the payees the mortgage and notes who were the complainants 
the court below must assumed have looked the security 
afforded the mortgage and not the personal liability Atlantic 
Bank Trust Company for the payment the debt secured the 
mortgage. 

Having arrived the conclusion above stated, not necessary 
for determine whether not the notes and mortgage would have 
been ultra vires and nonenforceable, the bank had attempted be- 
come personally liable the obligation. 

The Citizens’ Bank Trust Company Mabry (Fla.) 136 
So. 714, and cases there cited support the opinion that case, 
are not controlling the case bar. Neither the opinion and judg- 
ment the Luria Bank Coral Gables, 142 So. 901, filed 
this court July 14, 1932. 

The decree, far adjudges deficiency required paid 
the appellant Perkins liquidator, should reversed, and, with 
this provision the decree eliminated, the remainder the decree 
should stand affirmed, and the costs incident this appeal should 
taxed against the appellee. ordered. 


GUARANTY “PAYMENT MATURITY” 
BANK LOANS 


Cancelmo’s Estate, Supreme Court Pennsylvania, 162 Atl. 
Rep. 454 


guaranty the stockholders and officers corporation 
the ‘‘payment maturity’’ loans made and made 
bank the corporation includes renewal notes the corporation 
taken the bank. 

The action here was brought against the estate person who 
was one the signers the guaranty. behalf the estate, 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §557. 


THE BANKING LAW JOURNAL 


was contended that, since the guaranty was guaranty payment 
borrowed sums, without any provision for the 
renewal notes and, since the bank surrendered original notes and 
received renewal notes their stead, without the knowledge 
consent the guarantor, the time payment was thereby extended 
and the guarantor discharged. The court stated that, the words 
maturity’’ alone were looked at, the contention was strong 
one, but that all the language guaranty must considered. 
When that was done, the court said, was clear that the intention 
was guaranty the payment the entire indebtedness due the 
from the corporation when demanded the bank, provided 


was then due. The guaranty set out, its important parts, 
the opinion. 


the matter the estate Thomas Joseph Cancelmo, deceased. 
From decree allowing the claim the Citizens’ Bank Trust Company 
Tampa, Fla., the Corn Exchange National Bank Trust Company, 
trustee for Rosalie Cancelmo and Thomas Cancelmo, and Sarah 
Cancelmo, widow Thomas Cancelmo, separately appeal. 
Affirmed. 

Grover Ladner (of Ladner Ladner), Pepper, and Frank 
Harrigan, all Philadelphia, for appellants. 

Robert Shick, Philadelphia, for appellee. 


SCHAFFER, J.—In the adjudication the estate Thomas 
Cancelmo, claim was presented the Citizens’ Bank Trust Com- 
pany Tampa, Fla., two promissory notes aggregating $35,000, pay- 
ment which was alleged the claimant had been guaranteed 
writing Cancelmo his lifetime. The court below allowed the 
claim, and this appeal follows. 

The controverted question the scope the contract guaranty, 
which admittedly the decedent, with others, signed. reads, omitting 
the immaterial parts: ‘‘That for and consideration the sum one 
dollar each hand paid the Citizens Bank and Trust Com- 
pany Tampa, Florida, and further consideration that 
loans and advances hereinafter referred are being and are made 
our request, we, the undersigned stockholders and officers the 
Growers Sales Company, Inc. do, jointly and severally, hereby 
guarantee the said Citizens Bank and Trust Company the payment 
maturity any and all sums which the said Citizens Bank and Trust 
Company may lend advance the said Growers Sales Company 
which the Growers Sales Company may any way owe the Citizens 
Bank and Trust Company reason indorsements, acceptances, over- 
drafts, any other way whatever, and not exceeding, the sum 
continuing guarantee covering all sums borrowed prior May 31, 1927, 
and guarantee the Citizens Bank and Trust Company the pay- 
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ment maturity any indebtedness which said Growers Sales Com- 
pany may owe said bank, but not exceed any time the said sum 

The appellants advance three propositions confute the decision 
the court below: (1) That the undertaking the decedent was guar- 
anty borrowed sums ‘‘at maturity’’ without any provision authoriz- 
ing renewal notes, and, the bank surrendered the principal debtor’s 
notes and accepted renewal notes without the knowledge consent 
the surety, the time payment was thereby extended and the surety 
was discharged; (2) that the guaranty contains specific provision 
covering pre-existing debts, and hence the surety was not liable for such 
debt evidenced note not yet matured, which note the bank 
arrangement with the principal debtor, and without the knowledge 
consent the surety, surrendered the principal debtor, taking new 
note bring within the guaranty; (3) that the bank, having 
its possession note payable the principal debtor, failed collect it, 
and permitted barred the statute limitations, and hence 
the estate the decedent entitled credit for the amount this 
note. 

The main issue the first one, that the guaranty covered only notes 
they matured, not renewals. The auditing judge concluded, but 
the court bane determined otherwise. are opinion that the 
decision the court was correct. 

the words ‘‘at maturity’’ are alone looked and emphasized, ap- 
pellant’s position very strong one. That, however, not the way 
view the undertaking guaranty. All its language must con- 
sidered. Knickerbocker Trust Co. Ryan, 227 Pa. 245, 250, 
1073; Orth Board Education, 272 Pa. 411, 415, 116 366, 
1852; Nick Craig, 301 Pa. 50, 151 573; Randal Jersey 
Mortgage Inv. Co., 306 Pa. 158 865. When this done, the words 
maturity’’ more stand out from the paper than certain other 
its provisions, such ‘‘loans and advances are being and are 
made our request,’’ ‘‘hereby guarantee the payment maturity 
any and all sums which the [bank] may lend which the [company] 
may any way owe the [bank] reason indorsements, accept- 
ances, overdrafts [to which the words ‘at maturity’ could not apply 
the way appellants would use them], drafts, any other way what- 

ever. This guarantee continuing guarantee covering all sums bor- 
all these clauses are taken into account, the words 
mean, not appellants contend, the guaranty 
the payment each individual note matures, with the implied 
interdiction renewals, but the payment the entire indebtedness due 
the bank the corporation when the bank demanded its payment pro- 
vided was due, the limit set forth the agreement. think 
the argument appellants their decedent’s rights and standing 
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surety pitched upon the principles which apply sureties who 
are strangers interest the matter which they guarantee, and whose 
only relation that suretyship. Here, the decedent was not 
simply surety, but had personal interest the company whose 
obligations was guaranteeing since was one its officers and 
stockholders. The law not tender him one who was not 
being personally obliged the loan the bank’s money. Richardson 
Draper, 337, 347; Matchett Winona Assembly, 185 Ind. 
128, 113 First Natl. Bank Livermore, Kan. 395, 135 
734, (N. 274. This but further application the 
well-known principle that the rule strict construction applied 
only favor gratuitous surety and not compensated surety. 
Young American Bonding Co., 228 Pa. 373, 623; Methodist 
Epis. Church Franklin Equitable Surety Co., 269 Pa. 411, 112 
551; Corpus Juris, seq. 

The guaranty dated the blank day August, 1926. Contempo- 
raneously with immediately subsequent its execution, August 
18, 1926, the bank took from the corporation two notes ninety days, 
one for $25,000 and the other for $10,000. The bank did not require 
payment these notes their due date, but, without notice 
knowledge the decedent, surrendered them the corporation and 
accepted renewals them maturing February 14, 1927. The decedent 
died January 14, 1927. Following his death, the notes were twice again 
renewed notes which came due June 14, 1927. these last 
notes upon which claim made. 

Appellants call our attention the familiar principle last invoked 
Yubas Makransky, 300 Pa. 507, 150 900, that the obliga- 
tion surety cannot extended, implication, beyond the terms 
his contract. not intend place limitations upon this rule 
where the circumstances call for its application, but here our view 
the obligation the surety within the terms the contract ex- 
ecuted when its complete text brought into view. Phoenix Brew- 
ing Co. Rumbarger, 181 Pa. 251, 340, 341, Am. St. Rep. 647, 
the surety was held liable bond conditioned for payment the 
principal all accounts course dealing between him and plain- 
tiff and often the same may fall due, when thereunto 
legally required,’’ after the principal had extended the time pay- 
ment giving his judgment notes for the amounts then due. 
See, also, Corpus Juris, 136, 225 (‘‘Principal and 
Moreover, even appellants’ restricted construction, much could 
said favor the proposition that ‘‘payment maturity’’ means 
actual payment the indebtedness due the bank, not conditional pay- 
ment. ‘‘Payment commercial paper constitutes only conditional 
payment, and since conditional payment does not discharge the original 
indebtedness, does not discharge the surety for such 
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Roy’s Estate, 305 Pa. 541, 544, 157 800, 801, and authorities 
therein cited. Much reliance sustaining their position placed 
appellants American Trust Co. Louderback, 220 Pa. 197, 
673, 674, (N. 775, where the language the recital and 
condition the bond was protect the obligee ‘‘from all loss 

reason the nonpayment maturity any commercial paper 
made indorsed Samuel Reichner,’’ and where held that the 
renewal notes were not covered. the contract now being considered 
the language much broader and more embracing. 

come now appellants’ second position, that the guaranty con- 
tains specific provision covering pre-existing debts, and hence the 
surety was not liable for such debt evidenced note not yet 
matured, which note the bank arrangement with the principal 
debtor, and without the knowledge consent the surety, surrendered 
the principal debtor, taking new note bring within the 
guaranty. When account taken the fact that the note question, 
together with the other note for $25,000, makes the exact amount 
covered the guaranty, the record would have clearer than 
order reach the conclusion that the $10,000 note was not covered 
the contract. Again referring its language, see says ‘‘loans 
are being and are made our request.’’ Certainly ‘‘are being 
made’’ may refer existing loans. Further, says that the signers 
the payment any and all sums which [the corporation] 
may any way owe [the bank] the sum $35,000.00. [This 
guarantee] continuing guarantee covering all sums borrowed prior 
May 31, 1927, [the note question was given prior that date] and 
guarantee the payment any indebtedness which the company 
may owe said bank’’ not exceeding the amount named. cannot 
argued that this language does not cover the obligation 
now question. The auditing judge found that the $10,000 note was 
not substituted one, but new obligation for new debt. might 
well rest our conclusion this finding, but have preferred meet 
appellants’ position they have advanced it. 

This brings the third and last question raised appellants 
growing out the facts that the appellee bank had its possession 
note for $2,500 payable the Growers’ Sales Company, and did not 
collect it, but, alleged, permitted barred the statute 
limitations. Appellants claim they are entitled credit the 
amount this note. was made Cohen Sons, indorsed the 
Growers’ Sales Company, and delivered the appellee general 
collateral for the $35,000 loan. When delivered appellee, was 
overdue. The bank did not proceed law for its collection, because 
its information was that the makers were without resources, and was 
not willing put the money necessary for attorney fees and the 
expenses suit. understand the situation, however, suit has 
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now been begun the appellants some one acting their behalf 
collect from the makers Pittsburgh where they reside. There 
testimony upon which can found that any loss has resulted from 
the delay bringing suit. Appellants took action and requested 
none the appellee for considerable period after they knew the 
note. Furthermore, appears that the note was tendered the bank 
Edwards, another the guarantors, for such action might 
desire take. addition this, still unknown whether the note 
obligation covered the law Florida, where the limitation five 
years, this state, where six. 
The decree affirmed, appellants’ cost. 


CHECKS DEPOSITED INSOLVENT BANK 


State Farmers’ State Bank Mandan, Supreme Court North 
Dakota, 244 Rep. 


Where bank, knowing that about suspend business, 
permits customer deposit checks, uses the checks clearing 
transaction and then closes its doors, the bank holds the amount 
the checks trustee for the customer and the latter entitled 


Syllabus the Court 


Where banking institution closes its doors and suspends busi- 
ness, and the same time takes from customer checks for collection 
and deposit without notifying him such suspension, implied trust 
created, and the proceeds from the checks become special deposit. 

When such bank takes these checks and immediately transfers 
them another bank clearance transaction, and means such 
transfer pays claims against itself, the checks are held augment the 
assets the closed bank, when there was sufficient cash hand have 
made the clearance transfer without resort the checks. far 
augmenting assets concerned, immaterial that the bank used the 
checks the clearance instead cash, when had sufficient cash 
there for use. 

Where such checks are thus received and transferred clear- 
ance transaction leave the bank, hand the time 
the transfer, amount greater than the face value these checks, 
the depositor has traced his property into such fund and entitled 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §144. 
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preference such fund over other creditors, have trust 
his favor impressed upon such cash on-hand the bank its closing. 


Proceedings the state, for itself and behalf all 
against the Farmers’ State Bank Mandan, wherein the Farmers’ 
Union Live Stock Marketing Association filed application for 
preference. The district judge disallowed the application, and the ap- 
plicant asks for review the Determination accordance 
with opinion, allowing application. 

Lemke Weaver, Fargo, for the state. 

Baird, Dickinson, for defendant. 


BURR, J.—On November 1931, the Farmers’ State Bank Man- 
dan closed its doors, and later was placed charge Mr. Baird 
receiver. 

That afternoon the Farmers’ Union Live Stock Marketing Associa- 
tion deposited the bank six checks aggregating $2,195.09—five drawn 
banks Fargo, D., and St. Paul, Minn., and one for $38.55 drawn 
bank Mandan, presumably the First National Bank. The 
record assumes these checks were good and were paid the due course 
business. There neither evidence nor suggestion the contrary. 
Thereafter made demand upon the receiver that portion this 
deposit allowed preferred claim. 

The receiver petitioned the judge the district court juris- 
diction such matters fix time and place hearing the 
demand that the receiver would ‘‘advised the proper disposi- 
tion 

The district judge disallowed the for preference, and 
the applicant asks for review said decision. 

The deposit was made means slip furnished the Farmers’ 
Bank, which slip had printed thereon the following provision: ‘‘Any 
item, cashed, received for application obligation, for collection 
deposit and will accepted this bank subject the provi- 
sions chapter 92, 1927 Session Laws North Dakota. This bank 
may also charge back any item drawn this bank not good close 
business day deposited. 

Almost immediately after the this. deposit, the Farmers’ 
Bank cleared with the First National Bank Mandan, turning over 
that bank these checks and other items, receiving from the 
National Bank various items drawn upon itself, the First 
National Bank the difference cash 

The receiver stated: ‘‘There was sufficient, cash at. the time 
closing cover all these claims (the claims the Farmers’ Union 
and others) and don’t think there any question that 
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this day the depositor owed the Farmers’ Bank, but the amount 
the checks deposited was $628.90 excess the indebtedness. These 
checks were not deposited for the purpose paying this indebtedness, 
but the general course business subject check. This appears 
recognized the fact the case. The depositor willing have 
its indebtedness the bank deducted from the amount received from 
the time the bank closed, and therefore asks preference $628.90. 

clear the Farmers’ Bank got from the First National 
Bank for all this deposit. There claim that the checks deposited 
could have been returned the depositor. 

Ordinarily, the bank involved opened for business each 
working day and remained open until was the regular 
tice the Farmers’ Bank make daily clearances with the First Na- 
tional Bank Mandan about each day. One the assistant 
cashiers the Farmers’ Bank testified that the First National Bank 
was the only bank with which the Farmers’ Bank cleared personally, 
all other clearances being mail; that the day closing there 
run’’ the bank, and the ‘‘directors were doing lot figur- 
ing and talking’’; ‘‘they were talking how long would last and 
whether would last and whether they would able cut in’’; and 
that this ‘‘figuring and talking’’ continued all day. The Farmers’ Bank 
had with the First National Bank Mandan that morning 
that day the First National Bank Mandan brought ‘‘up some 
and the assistant cashier says ‘‘we paid them with items had 
them, plus the balance cash and further that ‘‘all 
the items were cleared between 

depositor testified that just about closing time made deposit, 
and that shortly afterwards the cashier told him that ‘‘hated see 
come there with that money,’’ and ‘‘he would have back 
week so’’; that ‘‘he was nervous that time didn’t remember 
himself what people were there depositing’’; ‘‘he was nervous 
remember himself what people were there.’’ 

the record, this was the only day that two clearances 
were made with the First National Bank. Thus, within fifteen minutes 
after the receipt these checks, deposited the Farmers’ Union, they 
had been transferred the First National Bank Mandan under the 
rules clearance and satisfaction claims held the First Na- 
tional Bank against the Farmers’ Bank. 

significant that while that time the invariable custom 
the bank was make its clearance with the First National Bank between 
and each day, this day there were two clearances made 
—the First National Bank brought over some more items for settlement 
about fifteen minutes before closing, and few minutes after the Farm- 
ers’ Union had made its deposit. 
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insolvent the time the deposit was made. 

When the bank, intending suspend 
from customer deposit without notifying the customer ten- 
tion suspend, implied trust created the deposit, and the 
proceeds thereof, favor the depositor. the same had 
received the checks for collection merely. could not receive for 
deposit carry banking business. The relationship was that 
principal and agent rather than debtor and creditor. There dif- 
ference effect from receiving deposit such case than receiving 
when was known insolvent. There was the bank, 
and the officers may have determined suspend business order 
prevent withdrawing creditors from getting undue advantage, and 
the expectation that, though ‘‘run’’ could not averted, yet all 
depositors would paid full. However, when the bank intended 
cease banking institution, should not receive deposits, and 
deposit taken cannot said have been received the ordinary 
course business between the bank and customer continue the 
relationship creditor and debtor. The bank exists for the purpose 
assurance the bank the depositor that the amount the deposit 
will paid the depositor upon demand accordance with the terms 
the deposit. The contract between bank and the general depositor 
the former will pay according the checks the latter and 
when drawn proper form.’’ Central National Bank Conn. Mut. 
Life Ins. Co., 104 54, Ed. 693. The district court found the 
evidence did not justify the assertion that the bank was known the 
officers insolvent. However, this not controlling. The records 
show clearly the directors were concerned the condition the 
bank. There was the bank, and apparent the officers 
were attempting contrive ways and means keep the bank opera- 
tion. The fact the bank suspended and thus ceased carry the 
funetions bank. received and accepted this deposit time 
when was determining suspend business. The exact moment when 
the determination became complete not shown. The fact remains 
did not open for business the next day, and the remark attributed the 
cashier shows that about the time this deposit was received that 
official knew what was the fate the bank. true the burden 
proof upon the claimant show that the time the deposit was re- 
ceived the officers had determined close the bank; but such determina- 
tion may shown the facts and the situation. The time the mutual 
determination became final peculiarly within the minds the officers, 
and, the absence proof from them the exact time, are 
warranted believing that the officers had arrived that conclusion 
the time this deposit was received, hence should not have been 
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accepted the bank: the officials had determined forego further 
operations. 

Where bank the proceeds checks agent for the de- 
positor the regular course business where the relation 
debtor and creditor exists, these proceeds are special deposit, and 
are recoverable the failure the bank. Bldg. Loan Ass’n 
Central Bank Trust Co. al., 127 Wash. 524, 221 313. 

The case Northern Bank Illinois Zepp, 180, was one 
where bank signified its intention withdraw its bills from 
tion and close that part its business and thus ‘‘cease any bank- 
ing business whatever,’’ and the court held that, when thereafter 
received from customer deposit, without notifying him its inten- 
tion suspend, the customer could recover the full value his deposit 
rather than the value the bills the bank which were discount, 
apparently per cent. The customer had deposited $384 cur- 
rency, and the bank offered pay full therefor $288.80 ‘‘in lawful 
gold coin the United States the same being full and fair value 
said amount The court held that permit the bank 
retain such deposit would assisting the perpetration fraud. 
The law prohibited bank from doing any banking business whatever 
exercising any banking powers except ‘‘wind its concerns’’ 
had signified its intention withdraw its bills from circulation, and 
the court held such enactment did not release from liability for prop- 
erty acquired after filing this certificate intent. would 
saying that the Legislature had licensed the bank commit fraud 
upon the community, acquiring the means the innocent, the un- 
suspecting and confiding portion community,’’ and declared that, 
while the law did not declare all banking transactions such institu- 
tion void, declared that the banking powers should cease. The bank- 
ing powers having ceased, the ordinary relationships debtor and 
ereditor which exists between going concern and customer could not 
arise. 

There nothing the record show whether cash was received from 
other depositors this bank after this deposit was made. There 
suggestion that any was received. While the evidence vague many 
respects, nevertheless many the asserted facts seem conceded 
the receiver himself. His attitude this case was wholly commendable. 
The record shows appeared before the district judge with the books 
and the records the bank. stated the court: ‘‘I take it—these 
which are now before the court are claims for preference, and 
understand this the receiver not directly interested one way 
the other—the receiver ready with books and records, any 
the claimants want use them and are ready present them 
requested.—The question comes whether not necessary funds 
came into the hands the receiver the date closing pay the 
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claims. That question will not before the court this time because 
there was enough money hand the day closing pay them all, 
and when allowed.’’ then stated was prepared stipulate with 
this claimant what the facts were. Nowhere did claim suggest 
that the cash hand was received after these checks were received 
that the checks were returned the bank, that they were not paid, 
that they were not delivered the First National Bank for settle- 
ment the clearance. The issues seem whether the claims were 
entitled preference having trust their favor impressed upon 
the cash hand. 

But the depositor must show that the assets the bank were aug- 
mented his deposits, and trace the funds into the funds out which 
expects get his preference. Behm Baird, 733, 231 
876. 

not every deposit which augments the assets. depositor may 
deposit the bank check the same bank drawn another de- 
but such deposit would not increase the assets the bank. 
not enough, however, show that the checks deposited were ‘‘used 
pay the indebtedness the bank clearance transaction with other 
banks.’’ However, this case differs materially fact from the case 
Behm Baird, supra. Practically immediately upon receipt the 
checks they were used the bank pay indebtedness the bank. 
Instead drawing $2,100 out the cash hand and paying the 
indebtedness the bank, and thus depleting the cash this extent, 
these checks were used. conceded these specific items deposited 
with the bank were used pay this indebtedness. There nothing 
the record suggest that checks were transferred otherwise than 
the First National Bank, and they were delivered pay debt 
the Farmers’ Bank. This was done rather than take the cash out 
the bank. The statements the receiver show there was more than 
enough cash hand pay all the items represented the second 
clearance without resorting these checks, and was mere matter 
convenience for the bank transfer these checks instead. this way 
the assets the bank were augmented. Had the checks remained the 
bank, the depositor could have recovered them under the facts this 
There difference principle between this case and case 
where the depositor brought $2,100 cash, deposited the bank, 
and the bank took that and cleared items with it, leaving the 
amount the deposit cash hand. 

The claim for preference not suit recover specific thing. 
the identity the fund that sought established—the fund 
created from the checks—-and the identical money need not traced 
when the fund increased the deposit. 554. Equity 
directs that sufficient sum taken from the mass make restitution. 
Plano Mfg. Co. Auld, 512, 21, 23, Am. St. Rep. 
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769; Emigh al. Earling al., Wis. 565, 115 128, 
Ed. 915. 

The depositor has traced the cash value the checks into this fund. 
may follow such property and reclaim any form into which 
may have been changed, providing identification possible. Merchants’ 

When deposit made such manner create implied 
trust favor the depositor, and the trustee mingles the trust funds 
with his own, and subsequently pays out portion the commingled 
funds, presumed that made the payment from the portion 
the fund which belonged him and retained the portion which belonged 
the other party, but, unless can distinguish what his own por- 
tion, the whole fund will treated the trust property. Widman 
The presumption that the balance the fund represents the deposit. 
Woodhouse, ete., Crandall, 197 Ill. 104, 292, 
385. 

The depositor not asking preference for the whole amount. 
owed the bank money. asks preference for the remainder only. 
deposited the funds the bank, has shown fraud practiced it, 
has shown assets augmented this amount, and that the cash value 
which the checks represented was used pay the debt, thus saving the 
hand. The claimant entitled preference for $628.90. 


BANK’S RIGHT HOLD WRONGFULLY 
PLEDGED STOCK 


Connolly People’s State Bank, Supreme Court Michigan, 


Where stock certificates, indorsed blank, are left with broker 
secure margin account and the broker wrongfully pledges the 
certificates with bank security for loan, the bank will per- 
mitted hold the certificates against the real owner, provided 
the bank receives them good faith and without knowledge 
the actual ownership. 

The plaintiff this case pledged negotiable stock certificates, 
indorsed blank, with broker collateral for margin account. 
The broker, without authority from the plaintiff, pledged these cer- 
tificates with the defendant bank collateral for loan. Upon 
the settling her account, the plaintiff demanded her collateral. 
The brokers were unable redeem from the bank. The plaintiff 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§1187-1190. 
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claimed that the bank was not holder due course since should 
have known that the certificates did not belong the brokers be- 
cause the nature their business. The court, however, held that 
there was nothing unusual the transaction put the bank upon 
notice, and hence the plaintiff could not recover. 


Action May Connolly and another against the People’s State 
Bank and Hobart Hoyt, receiver Hamlin, Kay Nathan. From 
the decree, plaintiff and defendant receiver appeal. Affirmed. 
Beaumont, Smith Harris, Detroit, for appellants. 
Lightner, Hanley, Crawford Dodd, Detroit (Thomas Long, 
Detroit, counsel), for appellee People’s State Bank. 


MeDONALD, J.—This bill was filed recover from the defendant 
People’s State Bank 4,000 shares the common stock the Briggs 
Manufacturing Company which held the bank security for 
loan the brokerage house Hamlin, Kay Nathan, the title which 
the plaintiff William Connolly. 

The plaintiffs are husband and wife. Mrs. Connolly was customer 
Hamlin, Kay Nathan. She bought stocks, many them 
margin. 1925, she owed the brokers $290,027.75 and they held stocks 
collateral her account the market value which that time was 
$322,450. decline the market these stocks depreciated value 
such extent that further security was requested. William 
Connolly was not customer the brokerage house, but, assist his 
wife strengthening her account, deposited four certificates 
thousand shares each Briggs Manufacturing common stock indorsed 
him blank. The brokers immediately pledged with other stock 
the bank secure existing indebtedness and new loan. There 
was agreement understanding with either Mr. Mrs. Connolly 
that the stock might pledged. Two years later Mrs. Connolly paid 
up, closed her account, and demanded return the Briggs stock. 
With this demand the brokers were unable comply because they still 
owed the bank and the stock was held security therefor. This suit 
was then brought recover the stock the theory that was wrong- 
fully pledged the brokerage company; that the bank had knowledge 
facts and circumstances showing that it. belonged William Con- 
nolly and that the brokers were without authority pledge it; that 
therefore the bank was not good faith pledgee. 

The bank denies that had knowledge Mr. Connolly’s ownership 
the stock the conditions under which was pledged Hamlin, 
Kay Nathan; denies that there were attending facts and circum- 
sufficient put inquiry; and asserts that accepted the 
stock for consideration and therefore was good faith pledgee for 


value. 
the hearing the trial court held that the bank was innocent 
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pledgee for value and that the plaintiffs were not entitled return 
the stock free from its lien. 
About the time the commencement this suit Hamlin, Kay 
Nathan became insolvent, and defendant Hobart Hoyt was appointed 
receiver. claims interest the Briggs stock. this claim the 
court held that Hamlin, Kay Nathan were guilty fraud and that 
the receiver had interest the stock. 

the decree entered the plaintiffs and the receiver have ap- 
pealed. 

disposing this issue, the only question for our consideration 
whether the bank was good-faith pledgee for value. The 
certificates stock indorsed blank Mr. Connolly, the owner, and 
transferred the bank, though without authority Hamlin, Kay 
Nathan, cannot reclaimed the transfer was for value and without 
notice any facts making wrongful. Uniform Stock Transfer Act, 
sections 9524, 9525, and 9526, Comp. Laws 1929. 

not claimed that the bank had actual knowledge the condi- 
tions under which the stock was pledged Hamlin, Kay Nathan 
the plaintiffs its ownership Mr. Connolly but claimed that 
there were facts known sufficient put inquiry. These facts are 
that the bank knew Hamlin, Kay Nathan were brokers; that they 
bought stock margins for customers; that though they but 
small bank they were heavy borrowers and deposited large 
amount stock certificates collateral their loans; that they 
pledged stock that did not belong them; and that the certificates 
question showed their face that they belonged Mr. Connolly. 
claimed that these facts taken together were sufficient place the bank 
inquiry ascertain the ownership the stock and the right the 
brokers pledge it. 

cannot agree with the plaintiffs that these facts were sufficient 
notice the bank that the transfer was wrongful. The People’s State 
Bank one the largest banking institutions the city Detroit. 
does large commercial business. had been loaning money 
collateral Hamlin, Kay Nathan for considerable time before the 
transaction question. Nothing had occurred excite suspicion that 
they were not men the highest integrity. They were regarded 
the plaintiffs. Mr. Connolly knew them and apparently had sufficient 
confidence them invest them with the title his stock without 
agreement how should held. Mrs. Connolly had satisfactorily 
transacted large volume business with them until this controversy, 
which arose long after they had pledged the stock suit the bank. 
There was nothing their previous dealings with the bank which 
would question their right repledge the plaintiffs’ stock. 
The stock was rightfully their possession negotiable form. Mr. 
Connolly had indorsed the certificates blank, thus investing the 
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brokers with the ‘‘indicia ownership’’ and the right pass title 
delivery. this form they were accepted the bank collateral 
the regular course business. these there was 
obligation the part the bank make inquiry the actual own- 
ership the stock the legal right the brokers pledge it. 

Peckinpaugh Noble Co., 238 Mich. 464, 213 859, 
861, 941, this court said: 

certificates stock, made negotiable signa- 
ture blank the person whom issued, owes duty such person 
inquire into the title the party possession. 

the eye the law indorsement blank stock certificate 
not mere inquisitive bit evidence calling for investigation 


rights remaining with the indorser. 
indorsement blank the owner stock becomes 


‘courier without luggage, whose countenance its passport.’ 

The facts relied the plaintiffs, known the bank, gave 
reason believe that the brokers rightful possession certificates 
stock indorsed blank were not the owners thereof. There was 
fact sufficient create suspicion that the interest the brokers was 
other than appeared the face the certificates. ‘‘The doctrine 
suspicion impugning rights possessor indorsed certificates until 
the contrary made appear, would not only unduly retard negotia- 
bility demanded the commercial world, but, all except extremely 
rare instances, considered gratuitous Peckinpaugh 
Noble Co., supra. 

The record leaves doubt that this transaction the bank acted 
honestly, and that all the law requires constitute good faith. There- 
fore must held have been innocent pledgee for value. 

The claim the receiver interest the stock wholly 
without merit and requires discussion. 

The decree affirmed, with costs the defendant. 


RIGHT SUCCESSOR ACT TRUSTEE 
PLACE BANK NAMED WILL 


Wolbert’s Estate, Surrogate’s Court, Rensselaer County, 
259 Supp. 127 


Where will named, trustee, bank which, through merger 
with another bank, had ceased exist prior the execution the 
will, was held that the successor bank was not entitled act 
trustee. 

similar decisions see Banking Law Journal Digest (Fourth 

Edition) §452. 
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The will this case was executed March 1931. left 
the residuary estate the New Netherland Bank New York, 
trustee. appeared, however, that February 1928, the New 
Netherland Bank had merged with the Seaboard National Bank; 
that September 16, 1929, the Seaboard Bank had merged with 
the Equitable Trust Company, and that May 31, 1930, the Equi- 
table Trust Company was consolidated with the Chase National Bank. 
Since all these changes took place prior the execution the 
will, was apparent, the court pointed out, that the New Nether- 
land Bank had ceased exist the time when the will was made. 
The Chase National Bank, therefore, the New Nether- 
land Bank, was not authorized act trustee. 


Proceeding for the settlement. the the executor the 
estate Olive Wolbert, deceased, involving construction the will. 
Decree accordance with opinion. 
Charles Marshall, Troy, for Abbott Jones, executor. 
Milbank, Tweed, Hope Webb, New York City, for Chase Nat. 
Bank City New York. 


WAGER, this proceeding for the judicial settlement the 
accounts the executor, the Chase National Bank has asked for 
struction the will the end that the testatrix intended designate 
the trustee under her will the Chase National Bank the successor 
the New Netherland Bank New York, and that letters trustee- 
ship granted the Chase National Bank accordingly. 

The decedent executed her will the day March, 1931, and 
was duly probated this court the day March, 1931. the 
paragraph the will all the residue and remainder de- 
cedent’s property was given and bequeathed the New Netherland 
Bank New York, trust, pay the income received therefrom 
decedent’s two sisters during their lives, and upon their death the re- 
mainder was bequeathed niece. 

Prior the making the will and February 1928, the New 
Netherland Bank was merged with the Seaboard National Bank the 
City New York, and June 16, 1929, the Seaboard National Bank 
surrendered its charter and was succeeded the Seaboard Bank the 
City New York under the provisions the laws the state New 
York. September 16, 1929, the Seaboard Bank the City New 
York was merged with the Equitable Trust Company New York, and 
May 31, 1930, the Equitable Trust Company New York, was con- 
solidated with the Chase National Bank the City New York. All 
these surrenders, mergers, and consolidations having taken place prior 
the execution decedent’s will, apparent, and aptly stated 
the learned counsel their brief for the Chase National Bank, that 
the time the execution the will ‘‘the New Netherland Bank had 
ceased 


142 


THE BANKING LAW JOURNAL 143 


authority for the surrogate determine that the Chase National 
Bank entitled letters trusteeship under decedent’s will, counsel 
have cited Matter Bergdorf’s Will, 206 309, 317, 714, 
but careful reading the latter case shows that the facts the 
present matter are clearly distinguishable from the facts the Berg- 
dorf matter. the Bergdorf matter the trust company named 
trustee did not merge its corporate existence until several years after 
decedent made his will. And the court held that the same trust com- 
pany continued exist all matters that existed against it, and 
all privileges that had the time the merger. use the 
language the court, held ‘‘that every right, privilege, interest, 
asset conceivable value benefit then existing which would inure 
the Morton Company [the named trustee] under unmerged existence 
should inure the Guaranty Company. Nothing appertaining the 
Morton Company was lost, forfeited, 

the present matter the New Netherland Bank had right, privi- 
lege, interest, asset, benefit under the will the decedent Olive 
Wolbert. the time the will was made its identity had ceased; and 
the surrogate clearly the opinion that the Chase National Bank 
not entitled letters trusteeship under the provisions the will. 

The trust remains valid, however, and trustee will named the 
court upon proper application being made. 

The other matters raised concerning the assets the estate will 
determined when new trustee appointed. 

decree may submitted accordance with this memoranda. 


SAVINGS BANK MAY ISSUE CERTIFICATE 
DEPOSIT FOR NEGOTIABLE NOTES 


Andrew, Supt. Banking, Peterson, Supreme Court Iowa, 
243 Rep. 340 


Under 1855-a and 3060-a52 the Iowa Code Supp. 1913, 
savings bank that has sufficient funds available, may legally issue 
deposit for negotiable notes and thereby become 
holder due course. The authority sell, discount, purchase and 
make loans commercial paper, notes, authorizes savings 
bank make and for the purchase notes, notwithstand- 
ing the inhibition contracting debt. 

this the bank represented the plaintiff purchased four 
notes for $1,525 for which issued certificate deposit. The 
present suit was one the notes for $250. The defendant 
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claimed that the note was obtained from him fraud and that the 
bank had power purchase these notes and that therefore the 
bank was not holder due course and the defense fraud was 
good against the bank. However, the court held that the bank did 
have the power purchase the notes long had sufficient 
funds the time, since the investment funds one the ordi- 
nary incidents banking. Therefore the bank was holder due 
course and could recover the note. 


Appeal from District Court, Wapello County; Smith, Judge. 

Action law upon promissory note for $250. The original plain- 
tiff was the People’s Savings Bank Blakesburg, which was pur- 
ported purchaser the note from the Associated Packing Company, 
the payee thereof. This bank later went into liquidation and came into 
the hands the superintendent banking, who now prosecuting 
the action such. For convenience discussion, however, shall 
refer herein the bank itself the plaintiff the case. The defense 
interposed that the note was obtained from the defendant false 
and fraudulent representations and consideration, and that the 
plaintiff was not holder thereof due course. the close the 
evidence, each party moved for directed verdict. The motion for the 
defendant was sustained, and judgment entered accordingly. The 
plaintiff has appealed. Reversed. 

William Hunt and George Heindel, both Ottumwa, for 
appellant. 

Roberts Roberts and Duke, all Ottumwa, for appellee. 


show that was purchaser the note good faith and for value, 
and that was holder due course? The controversy this point 
centers upon the validity the certificate deposit issued and de- 
livered the plaintiff the payee the note the purchase thereof. 
The plaintiff was savings bank and was operating under the provi- 
sions chapter the Code Supp. 1913 (title 9), then force. 
payment the four notes the issued certificate deposit for 
$1,525, which was later paid full. question its 
validity was ever raised. Though the burden this point upon the 
plaintiff, the defendant takes the offensive and asserts that such cer- 
was wholly void under the provisions section 1855-a the 
Code Supp. 1913; that because such certificate was void ‘‘value’’ was 
paid for the note; and that therefore the plaintiff wholly failed bring 
itself within the definition holder due course, defined sec- 
tion 3060-a52. 

Said section 1855-a follows: ‘‘State and savings banks may 
indebtedness liability for the following purposes only; for 
necessary expenses managing and transacting their business, for de- 
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posits, and pay depositors; provided, that pursuance order 
the board directors previously adopted, other liabilities not 
excess amount equal the capital stock may incurred.’’ 

was conceded that order had ever been entered the board 
directors authorizing the issuance this certificate. The argument 
defendant therefore that the certificate purported create 
indebtedness, and was therefore violation the quoted section. 

Henderson Farmers’ Savings Bank, 199 Iowa, 496, 202 
259, had before case where such certificate was issued 
savings bank the purported purchase note. that case the 
bank had funds available for the purchase said note; nor had 
any funds available for the purchase loan equivalent such note. 
The purchase the note rested solely upon the creation indebted- 
ness. held the certificate invalid. 

State rel. Corning Savings Bank, 139 Iowa, 338, 115 
937, certificate deposit was under consideration, which had been 
issued recognition loan and not evidence deposit. in- 
solvency proceedings the holder the certificate claimed the status 
depositor and asked for statutory preference such. denied the 
preference and the status claimed the ground that deposit was 
fact made. 

The defendant relies support his defense upon these authori- 
ties, and upon Sweet Security Savings Bank, 200 Iowa, 895, 205 
470. have consider therefore whether the holding the cited 
cases determinative the issue the case bar. The cited section 
the Code must construed the light the other statutory provi- 
sions contained the same chapter. Under such other provisions, 
was the duty the bank officials invest their funds. They were 
empowered thereunnder invest the same the purchase and discount 
notes. Paragraph section 1850 the Code Supp. was 
follows: ‘‘5. may discount, purchase, sell, and make loans upon com- 
mercial paper, notes, bills exchange, drafts, any other personal 
publie security, but shall not purchase, hold make loans upon the 
shares its capital stock.’’ 

The evidence discloses herein that the time the purchase the 
notes question the plaintiff bank had more than $15,000 over and 
above all requisite legal reserve, and that the same was presently avail- 
able for investment. The investment actually made was consistent with 
the power conferred, and the duty imposed, such paragraph 
Ubbinga Farmers’ Savings Bank, 108 Iowa, 221, 840, 
held the authority sell, discount, purchase, and make loans com- 
mercial paper, notes, authorizes savings bank make and con- 
tract for the purchase notes, notwithstanding the inhibition con- 
tracting debt. 

State rel. Corning Savings Bank, 139 Iowa, 338, 115 
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937, held within the power savings bank employ such 
means and assume such obligations are ordinarily and customarily 
resorted the banking business, and such bank may liabili- 
ties the transfer paper such ordinarily essential and 
tomary under the law merchant. 

From the foregoing, follows necessarily that August 14, 1919, 
the had power purchase the notes question; and this 
whether had power issue certificate deposit therefor not. 
The argument for appellee that the certificate deposit was void, 
and that therefore value was paid for the notes. The certificate was 
paid due course. 

the case People’s Savings Bank Smith, 210 Iowa, 136, 230 
565, 399, already cited, held upon the record 
before therein that this particular certificate deposit was valid and 
that operated payment the purchase price the notes. dif- 
ferentiated the record therein from the record the Henderson 
199 Iowa, 496, 202 259. now devolves upon differentiate 
the present record before from the record the Henderson Case. 
now hold that the only material differentiation between the record 
the case bar and the record said Henderson Case that relating 
the possession funds for investment. the Henderson Case the 
bank had hand available funds either for the making loans 

for the purchase notes; whereas the case bar the bank did have 

such available funds, and did have the power through its managing 

officials invest the same either the form loans the purchase 
notes. What held therefore this point the former 

People’s Savings Bank Smith, must hold again herein. This 

means that there was infirmity the certificate deposit pay- 

ment value for the notes purchased. 


BORROWING FROM THE RECONSTRUCTION 
FINANCE CORPORATION 


Bassett, Bank Com’r, Merchant’s Trust Co., Supreme Court Errors 
Connecticut, 161 Atl. Rep. 789 


The Superior Court has jurisdiction and power authorize the 
receiver for trust company borrow money from the 
tion Corporation, and pledge assets the trust company 
collateral, for the purpose paying dividends depositors 
the savings department. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §123. 
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Proceedings George Bassett, Bank Commissioner, for the ap- 
pointment receiver for the Merchants’ Trust Company, wherein 
the Citizens’ Manufacturers’ Bank Waterbury was ap- 
pointed receiver. Application the receiver for advice whether 
should make application the Reconstruction Finance Corporation 
for loan pay dividends the depositors savings department, 
made the superior court and reserved that court for the advice 
the Supreme Court Errors. Decision with opinion. 

Francis Reeves, for Citizens’ Manufacturers’ Nat. Bank, re- 
ceiver the defendant trust company. 

Frederick Wiggin and Huntington Day, both New Haven, 
for Reconstruction Corporation. 


BANKS, The questions upon which our advice now 
desired are, substance: 

the superior court jurisdiction and power authorize the re- 
ceiver borrow money from the Reconstruction Finance Corporation 
pay dividend the savings depositors the trust company, and 
pledge segregated assets its savings department collateral for the 
loan? 

such loan made, will repayable part the charges and 
expenses settling the affairs the trust company, and chargeable 
solely against the assets its savings department and preference 
any payment made depositors all classes? 

The superior court court general equitable jurisdiction and 
such has power appoint receivers and make such orders the 
receivership proceedings the exigencies the case may require. This 
includes the power, frequently exercised ordinary receiverships, 
authorize receivers borrow money carry the business the 
corporation. receiver bank trust company may appointed, 
the present action brought the bank commissioner 
under Gen. Stats. 3869, upon application the Attorney General 
under Gen. Stats. 3873, upon petition stockholders under Gen. 
Stats. 3920. Section 3922 defines the general duties such receivers, 
and provides that they may apply the court for advice, and that the 
court may its own motion complaint any interested party 
all necessary and proper orders the proceedings such 
find nothing our statutes regarding receivership pro- 
ceedings the case banks and trust companies which limits the gen- 
eral equity powers the court receivership cases, and the statutory 
provisions governing receiverships general are applied practice, 
far appropriate, bank receiverships. being within the general 
equity powers the court authorize receiver borrow money, 
the superior court has jurisdiction and power authorize the receiver 
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the Merchants’ Trust Company borrow money from the Recon- 
struction Finance Corporation. 

The receiver proposes borrow this money for the purpose pay- 
ing dividend the depositors the savings department the trust 
company. Ordinarily court would not feel justified authorizing 
the receiver insolvent corporation borrow money with which 
pay dividends Sound business policy would dictate that 
ordinarily the assets insolvent bank should not further 
bered but should liquidated speedily possible. But this not 
the ordinary situation. The stipulated facts disclose situation 
which the money the depositors largely invested mortgage loans 
and collateral loans, attempt enforce immediate collection 
which would under present conditions futile, would all prob- 
ability result substantial loss the estate. was meet similar 
conditions existing throughout the country that the Reconstruction 
Finance Corporation was created, through which the resources the 
government are made available, among other purposes, enable re- 
ceivers such institutions make present payments dividends 
depositors, and extending the time for liquidation their 
assets avoid the losses which would follow realization upon 
them under present market conditions. effect, receiver thus en- 
abled convert these assets into cash with resulting benefit all par- 
ties concerned. reason occurs why not within the power 
the court, proper case and under conditions imposed it, 
authorize its receiver borrow from the Reconstruction Finance Cor- 
poration for such purpose. the case Riches Hadlock, Bank 
Commissioner (Utah) decided April 23, 1932, the court held 
that the bank commissioner statutory liquidator state bank was 
not authorized borrow money from the Reconstruction Finance Cor- 
poration and pledge the assets the bank secure its payment. The 
decision was based upon statutory provisions which the court held had 
taken from the court its chancery prerogatives the appointment 
receivers for banking institutions and directing and controlling them 
officers the court. held that the bank commissioner acted, not 
officer the court, but appointee the law under the 
statute, that his custody the property was not the custody the 
court, and that since there was nothing the statute which conferred 
upon his authority borrow money and pledge the assets the bank 
security for its payment, had such power. Martin 
Citizens’ Bank, 134 Kan. 650, (2d) 81, decided February 22, 1932, 
the Supreme Court Kansas held, that the directors bank which 
was the hands the bank commissioner, but for which receiver had 
not been appointed, had, under the applicable statutory provisions, 
power borrow money from the Reconstruction Finance Corporation 
for business purposes and pledge assets the bank collateral. 
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the case Blades Hood (N. C.) 828, decided June 15, 1932, 
the commissioner banks was possession insolvent bank under 
statute which prescribed his powers and duties liquidator. The 
court held that, though was not acting chancery receiver 
liquidating the affairs the bank, court equity might empower him 
exercise the functions chancery receiver matters which were 
not inconsistent with his statutory duties, and might therefore, the 
exercise its equitable jurisdiction, authorize him obtain loan 
from the Reconstruction Finance Corporation and pledge the assets 
the bank collateral. 

Power authorize receiver borrow money carries with power 
authorize him pledge the assets the trust estate collateral for 
the loan. The question the power the court authorize receiver 
private financial corporation borrow money and give security, 
which will charge the assets preference lien holders, 
which the authorities are not entire agreement, does not arise here, 
since does not that any rights lienors are here involved, 
other than the statutory rights the savings depositors, and the 
terms the proposed loan the claim the lender would subject 
existing liens and incumbrances any. 

The further questions propounded the assets against which the 
repayment the loan should chargeable are answered the terms 
the proposed agreement with the Reconstruction Finance Corpora- 
tion, since the repayment the loan must accordance with the 
obligations assumed the receiver thereunder. provided therein 
that the liability for this loan shall constitute ‘‘a first charge against 
all the assets the trust (subject administration thereof accord- 
ance with law, the expenses such administration, and existing 
liens and and further secured first and para- 
mount lien upon those assets specifically pledged hereunder.’’ This 
proposed lien for the sole benefit the depositors the savings de- 
partment the trust company, and should not, and not proposed 
that should, affect any way the rights the commercial depositors 
other stated the brief the Reconstruction 
Finance Corporation that the intention the parties that the 
liability for the loan charge only against the assets which 
the savings depositors have interest and only the extent that 
interest, and that willing that the wording the agreement 
changed make that clear. This should done, and should specifi- 
provide that the lien upon the income received upon the pledged 
securities shall attach only the extent the interest the savings 
depositors such income. Bassett Merchants’ Trust Co. 
161 785. This should also clearly appear any other instrument 
executed connection with the making the loan. The form note 
attached the agreement provides for interest upon the loan the 
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rate per cent. This will charge upon the segregated assets 
the savings department. The income from those assets becomes part 
the general assets the trust company. Bassett Merchants’ Trust 
Co., supra. should therefore provided that the interest upon the 
loan paid out the principal the segregated assets. The proposed 
agreement also provides that using the proceeds the loan pay 
dividend savings depositors the receiver will make such payment 
check upon the back which will indorsement executed 
the depositor assigning his claim against and interest the assets 
the receivership estate the Reconstruction Finance Corporation 
security for the loan until the corporation shall have received out 
the depositor’s distributive share reimbursement the amount received 
him from the loan. The depositors the savings department have 
exclusive right the assets segregated that department for their 
benefit, and have also the right share pari passu with the commercial 
depositors the proceeds the general assets the trust company 
the hands the receiver the extent that they are not paid full out 
the segregated assets the savings department. Lippitt Thames 
Loan Trust Co., Conn. 185, 193, 369. the assignment 
which the savings depositors will execute, the loan not fully paid 
out the pledged assets, the remaining portion the segregated fund 
will subject first charge for its repayment full, and the Re- 
construction Corporation will also have recourse all the 
rights which the savings depositors would otherwise have and the 
general assets the trust company. Thus the funds which the Re- 
construction Finance Corporation may look for repayment its loans 
are: First, the pledged second, all the remainder the segre- 
gated fund; and, third, the interest the savings depositors the 
remaining assets the trust company—all these funds save the first 
being subject the prior claims the receiver for administration ex- 
penses. 


BANK NOT LIABLE PAYING CHECKS 
INDORSED CORPORATION OFFICER 


Brody Trading Corporation Manufacturers’ Trust Co., City Court 
New York, 259 Supp. 


The treasurer corporation, also acting general manager, 
was authorized indorse blank, checks payable the corpora- 
tion, but, dealing with the checks, his authority was limited 
depositing them the the corporation. The treasurer in- 
dorsed two checks payable the corporation and diverted them 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1143. 
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his own use. The checks were eventually paid the bank which 
they were drawn. 

this action the corporation against the drawee bank, was 
held that the bank was not liable since the bank had notice the 
limitation the treasurer’s authority. The treasurer was guilty 
breach faith using the checks but his indorsements, 
being authorized, could not regarded forgeries. 


Action the Brody Trading Corporation against the Manufac- 
turers’ Trust Company, impleaded with the Federal Reserve Bank 
New York. Judgment directing verdict favor defendant first 
named. 

John Bogart, New York City, for plaintiff. 

William New York City (A. Douglas Shackton, 
New York City, counsel), for defendant Manufacturers’ Trust Co. 

Rumsey Morgan, New York City (John Tilney Carpenter, 
New York City, counsel), for defendant Federal Reserve Bank 
New York. 


WENDEL, J.—The plaintiff was depositor the defendant Manu- 
facturers’ Trust Company and made two checks payable the Camden 
Burlap Company, Inc., for $615.91 and $1,000, respectively. Said 


checks were indorsed the name the payee one Meyer Mackler, 
its treasurer. conceded that Meyer Mackler was authorized the 
corporation (the payee) indorse checks its treasurer and deposit 
them the Camden Safe Deposit Trust Company, which failed 
do. Mackler was also general manager the Camden Burlap Company, 
Ine., and appears that Mr. Brody, the president the plaintiff, 
was also the president the Camden Burlap Company, Inc., the payee 
said checks. Afterwards the checks came into the hands the Fed- 
eral Reserve Bank through intervening indorsements, and the defendant 
Manufacturers’ Trust Company paid the same the Federal Reserve 
Bank New York, which had guaranteed the indorsements and which 
was brought liable over the defendant Manufacturers’ Trust 
Company. The plaintiff claims the indorsement the checks Mack- 
ler the name the Camden Burlap Company, Inc., was forgery, 
and alleges its the case Cluett Couture, 140 
App. Div. 830, 833, 125 815, affirmed 206 668, 
1105, check was cashed the defendant which received 
from the agent the plaintiff, the check having been received 
payment indebtedness the maker the plaintiff. The court 
said: ‘‘While plaintiffs granted full power their agent indorse 
checks blank writing their firm name the back without any 
words, they restricted the use which should make the 
check after had indorsed requiring him deposit the bank 
their Any departure the agent from such authority and 
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instructions was mere diverting negotiable instrument from 
authorized use, which case not disputed the loss, any, must 
fall the principals the agent guilty the diversion, rather than 
bona fide holder for value without notice.’’ See, also, MeCabe 
Hanger Manufacturing Co. Chelsea Exchange Bank, 183 App. Div. 
759; Standard Steam Specialty Co. Corn Exchange 
Bank, 220 478, 116 286, 1918B, 575. 

Standard Steam Specialty Co. Corn Exchange Bank, supra, 
the principles the case heretofore cited are reiterated Judge 
Pound, who, amongst other things, said (page 481 220 Y., 116 
386, 387): ‘‘Cohen had authority indorse checks blank. 
plaintiff had given such authority her [its stenographer] with the 
intention that the checks when indorsed might used for 
purpose only, such deposit the Greenwich Bank, the indorsement 
would not made ‘without authority the person whose signature 
purports be’ (Negotiable Instruments Law, 42), her misconduct 
would breach faith but not forgery,’’ the bar 
there nothing the form the check the indorsement put the 
defendant notice that Meyer Mackler was diverting the check, and 
the cited the plaintiff not apply, for they were cases where 
the officer indorsing the name the deposited the checks 
his personal account indorsed them his own order. The fact 
that one the checks the officer did not add his name and office after 
indorsing the same with the corporate name import, since there 
legal requirement that so. Van Norden Trust Co. 
Rosenberg, Mise. 285, 114 1025; Youngs Perry, App. 

faith, and not forgery, and that his principals must bear the loss. 
Judgment directing verdict favor the defendant. Submit order 
notice. 


BANK PRESIDENT’S AUTHORITY GIVE 
SECURITY FOR PUBLIC DEPOSITS 


State Bank Commerce Brockport, Broderick, Superintendent 
Banks, Stone, New York Supreme Court, 258 Supp. 717 


Where bank’s by-laws give the president general supervision 
its business and authority sign transfers stock, such 
powers include power pledge bonds security for public deposits. 

this case the president, pursuant the powers above referred 
to, pledged bonds belonging the bank security for deposits made 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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the bank the Farm Bureau Monroe County. After the clos- 
ing the bank the superintendent banks sought this action 
recover possession the bonds the ground that the president did 
not have authority pledge the bonds. The court ruled that, under 
the circumstances, was properly authorized. 


Action the State Bank Commerce Brockport, Y., 
Joseph Broderick, Superintendent Banks the State New York, 
against Howard Stone, treasurer the Farm Department the 
Monroe County Farm Home Bureau Association, set aside agree- 
ment pledging bonds security for deposits. Complaint dismissed. 

Harlan Rippey, Rochester, for plaintiff. 

Warren, Shuster, Case Halsey, Rochester, for defendant. 


CUNNINGHAM, J.—This action set aside agreement en- 
tered into between the State Bank Commerce and the Farm Bureau 
Monroe County, whereby the bank delivered the farm bureau bonds 
secure deposits the farm bureau the bank. The plaintiff seeks 
recover possession such bonds pledged collateral, claiming that the 
contract ultra vires, was made without consideration, and that the 
president the bank did not have authority pledge the bonds 


question. The defendant claims that the funds the farm bureau are 
public funds and that was proper for the bank give security for 
funds deposited the farm bureau and that the contract valid. 

The farm bureau organized under the County Law, 12, subd. 
28-a, and ‘‘a public county association.’’ formed ‘‘encourage 
and promote the general improvement agricultural and home condi- 
Cornell University, ‘‘as agent for the state,’’ has general super- 
vision and direction the work the farm bureau. 

must admitted that the improvement farms and farm con- 
ditions and the betterment homes matter which the people 
generally are interested. 

Public education governmental function, and this whether 
relates the teaching reading, writing and arithmetic, manual 
training and physical culture, the improved methods used 
the conduct farms and homes. 

When association authorized and directed perform govern- 
mental functions, the moneys held for such purposes must con- 
sidered public funds. Most the moneys possession the 
defendant come from the Federal Government, the State New York 
and the County Monroe. addition, there are some dues paid 
members. This fact does not affect the character the money, most 
public moneys are derived part from individuals the form taxes. 
Funds which are used solely for gov- 
ernmental purposes under the supervision state agency, are public 
moneys. 
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has been the custom banks give security for funds deposited 
the banks when such funds are used for governmental purposes. 
the interest banks secure deposits for their institutions. 
more important secure deposits public funds, because not only 
does the bank have the use such funds, but the fact that such deposits 
are made with inspires confidence people the reliability the 
bank. order secure and retain such deposits, has become almost 
matter necessity for banks secure the same. 

judgment the part its officials use stocks and bonds which 
owns collateral for the security public funds deposited with 
instead paying considerable sum for such security surety com- 
pany. 

The president the bank, with the approval the executive 
mittee the board directors, made the contract with the defendant 
and transferred the securities it. Under the by-laws, the bank presi- 
dent had general supervision its banking business and was specifically 
authorized sign ‘‘transfers securities held the bank.’’ This gave 
him the power pledge the bonds question security for deposits 
made the farm bureau. reliance upon this contract and the 
lateral delivered accordance therewith, the defendant left with the 
bank funds they had deposit and afterwards made additional deposits. 

am, therefore, the opinion that the contract made between the 
bank and the farm bureau valid and and that the defend- 
ant entitled use the proceeds the sale such bonds defray 
any loss deposits caused the closing the bank. 

The complaint dismissed, with costs. 


AGREEMENT BANK REPURCHASE 
STOCK 


Goldwyn Loan Investment Corp. Weinfeld, Municipal Court the 
City New York, 258 Supp. 217 


selling shares its stock illegal for bank agree 
repurchase the shares the buyer’s option. Such contract will 
not enforced. 


Action the Goldwyn Loan Investment Corporation against 
Harry Weinfeld and another. Judgment for plaintiff. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1335. 
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Mandelbaum Weinberg, New York City, for plaintiff. 
Benjamin Sholes, Brooklyn, for defendants. 


DAVID LEWIS, J.—The plaintiff corporation organized 
under the Banking Law the state New York. brings this action 
against the defendants recover upon promissory note executed 
the defendants makers, secured installment investment cer- 
tificate for the defendants and assigned the 
collateral for the note. 

Apparently was stipulated that the event default any 
the payments the certificate, the full amount the note would be- 
come due. The defendants defaulted, and the action now instituted 
recover the unpaid balance $82.50. 

The defendants not deny the claims advanced the plaintiff, 
but way complete and separate defense allege that about 
September 28, 1929, the defendants purchased stock the plaintiff 
corporation from pursuant oral understanding and agreement 
that the defendants would purchase such stock, they could get their 
money back any time returning the said stock the plaintiff cor- 
poration; that thereafter the defendants, pursuant the agreement, 
tendered the stock the plaintiff corporation and demanded their 
money return, which was refused the plaintiffs. 

Neither the plaintiff nor the defendants rely upon any controverted 
issue fact. 

The plaintiff insists that matter law any agreement the 
plaintiff repurchase its stock would illegal and unenforceable and, 
there being dispute the plaintiff’s claim the note, the plain- 
tiff should prevail. 

The defendants practically concede that unless the legality the 
alleged contract repurchase the stock can sustained (either way 
counterclaim set-off defense), the plaintiff entitled judg- 
ment. 

The illegality any undertaking corporation repurchase 
the shares its own stock out its capital distinguished from sur- 
plus profits has been the subject both judicial and legislative 
declarations, and hence find that there cannot any binding con- 
tract carry out such prohibited purpose. When comes bank- 
ing investment corporation the restrictions are more severe. 


defendant Schwartz said was bound sell and convey 
his stock book value the end his employment. How about the 
corporation? What were its obligations? had surplus, could 
not legally perform the purported contract; could not make the 
purchase. Under our statute would have been illegal; without our 
statute would have been unenforceable against the corporation, 
there were creditors and surplus. Hoover Steel Ball Co. Schaefer 
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Ball Bearings Co. [90 Eq. 164, 106 471], supra. Whichever 
way look it, there were certain conditions under which the cor- 
poration would unable perform its promise purchase the stock 
and under which the courts would declare its contract illegal. 
If, therefore, consider the contract question, must, one 
dependent upon mutual promises for the consideration, have the 
defendant promising that certain time will sell certain 
price and the plaintiff promising buy. The promise binding upon 
the defendant but may may not binding upon the plaintiff. 
the plaintiff had choice buy not pleased. ‘binding,’ 
mean that the corporation could execute the contract purchasing 
the stock out its surplus, but could not, without violating the law, 
purchase its stock when had surplus. Under these 
have contract not mutually binding, and therefore lacking con- 
sideration. Schlegel Mfg. Co. Cooper’s Glue Factory, 231 459, 
462, 132 148, 1348. ‘The principle ordinarily stated 
the axiom that bilateral agreement both promises must bind- 
ing neither binding.’ Williston Contracts, 

Wiener Co., 207 59, 100 592, contains some 
statements the opinion which would very apt lead one take 
the other view and hold that this contract was good unless ap- 
peared that the corporation were imsolvent. The statements this 
effect the opinion are not necessary for the decision the case the 
considered the contract option purchase and contract 
employment. See Matter Tichenor-Grand Co. (D. C.) 203 720. 
the case before the defendant had been given employment and 
the employment had furnished the price the consideration for his 
agreement return the stock the end his employment, would 
then have contract resting not mutuality promises, but upon 
consideration given and paid part the corporation. Hoover 
Steel Ball Co. Schaefer Ball Bearings Co., supra (last paragraph, 
tracts, §13; Strait Northwestern Steel Iron Works, 148 Wis. 254, 
134 387. The contract then would good unless appeared 
that the stock would purchased out capital. This would 
matter defense. The situation here, however, above stated; the 
contract for its consideration rests upon mutual promises. One the 
promises may may not good, the same discretion were left 
one the parties perform not perform. Under such 
stances there consideration, and the contract cannot 


Topken, Loring Schwartz, Inc. Schwartz, 249 206, 210, 


both parties contract are bound, that either can sue 
the other for breach, neither bound. Grossman Schenker, 206 
240; Hurd Gill, 341; Comm’] Wood Cement Co. 
Northampton Portland Cement Co., 115 App. Div. 388, 100 
960; Jackson Alpha Portland Cement Co., 122 App. Div. 345, 106 
ton Contracts, Schlegel Mfg. Co. Peter Cooper’s Glue 
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1348. 


These principles have recently received the unanimous sanction 
the Court Appeals. 


entire contract not illegal. That part providing for the sale 
stock the plaintiffs valid and may enforced. This proposi- 
tion appears have been passed upon Hoover Steel Ball Co. 
Schaefer Ball Bearings Co., Eq. 164, 106 471; Atwater 
Stromberg, Minn. 277, 963; Knight Jeff Davis Banking 
Co., Ga. App. 440, 120 696; Jackson Continental National 
al., 235 App. Div. 211, 256 697, 700. 


The defendants’ counsel freely concedes that ‘‘any agreement 
bank investment company purchase its own stock unenforceable 
(except prevent loss debt previously contracted) and that the 
defendants could not have maintained independent action thereon 
compel the plaintiff accept the stock and refund the purchase 
See Defendants’ Brief, Point 

Counsel for the defendants would distinguish the case bar and 


save the alleged agreement repurchase from this fatal indictment 
the theory that the instant case the defendants are not initiating any 
proceeding secure affirmative redress, but are simply seeking the 
complete performance their contract matter defense against 
the claim for the payment the full consideration them. 

this way the defendants would rebut and overrule legal prece- 
dents with equitable principles, characterizing their claim equi- 
table set-off defense. 

The defendants protest against the rule that allows the corporation 
the full enjoyment its contract and the same time absolves from 
full and due performance its agreed obligations. 

The defendants insist that the protection creditors and depositors 
does not necessitate depriving alleged credulous individual from 
setting defense the fact that was induced buy the stock 
the promise the corporation repurchase any time. 

matter law, the court must guided, not the strength 
the defendants’ argument, but the weight judicial authority. 
The policy the law plain and was well established the time 
the alleged contract. The parties are presumed enter their legal 
undertakings cognizant the law and its restrictions, and court can 
underwrite, less presume, contract involving illegal features. 

Regardless, therefore, the illegal elements the contract, the 
court will not condemn the entire contract. 

Judgment for the plaintiff. Ten days’ stay. 
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BANK HOLDER DUE COURSE 
TRADE ACCEPTANCE 


Alliston Hill Trust Company Sarandrea, New York Supreme Court, 
Appellate Division, 258 Supp. 299 


New York statute 110, Stock Corp. L.), provides that 
foreign corporation doing business New York without proper 
authority shall maintain any action any contract made 
the state. The statute applies also ‘‘any assignee such foreign 
corporation and any person claiming under such assignee such 
foreign corporation.’’ was held that the statute did not apply 
prevent bank, which had good faith discounted trade 
acceptance for the drawer, foreign corporation doing business 
New York without authority, from bringing action the accept- 
ance the state New York. 


Action the Alliston Hill Trust Company against Thomas Sar- 
andrea. From order setting aside verdict cause action and 
granting new trial (134 566, 236 265), defendant ap- 
peals. Order far sets aside the verdict affirmed, and judgment 
directed for plaintiff for the sum $72 with interest from March 
1926, under stipulation. 

Barnell Fazio, Syracuse (R. Woolsey, Canastota, coun- 
sel), for appellant. 

John Robertson, Canastota, for respondent. 


VAN KIRK, J.—Walter Schell, Inc., Pennsylvania corpora- 
tion, herein called the Schell Company, drew bill exchange, which 
was accepted without condition the defendant. The bill dated 
March 1926, and payable October 1926. this bill recited 
that ‘‘the obligation the acceptor hereof arises out the purchase 
goods from the drawer. The drawee may accept this bill payable 
any bank, banker trust company the United States which may 
The acceptor made payable the State Bank, Canas- 
tota, The Schell Company duly indorsed the bill, and was dis- 
the plaintiff, which thereby became the holder due course. 
Negotiable Instruments Law, 91. Payment was demanded, was re- 
fused, and plaintiff brought this action. The summons dated Janu- 
ary 1927, and was served January 12, 1927. 

the trial the court submitted the jury one question, namely, 
whether not the Schell Company was doing business this state 
the time the transactions set forth the complaint. The jury’s 
verdict was cause action, thus answering this question the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §589. 
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affirmative. The plaintiff regularly moved set aside the verdict, and 
for such other and further relief the court may seem just. 
order was made setting aside the verdict and granting new trial. 
did the trial judge, shall assume, without determining, that the 
evidence presented the question fact submitted the jury. The 
remaining question whether not this plaintiff, moneyed corpora- 
tion, prohibited from maintaining this action under the statute, sec- 
tion 110 the Stock Corporation Law. This statute was enacted 
the Laws 1923, chapter 787, and contains the following: ‘‘No foreign 
stock corporation other than moneyed corporation shall business 
this state without having first procured from the secretary state 
certificate that has complied with all the requirements law 
poration doing business this state shall maintain any action this 
state upon any contract made this state, unless prior the 
making such contract shall have procured such certificate. This 
prohibition shall also apply any assignee such foreign corporation 
and any person claiming under such assignee such foreign cor- 
poration under either them.’’ The statute remained this form 
until chapter 425 the Laws 1927 was passed, which took effect 
March 30, 1927. Section 16-g this chapter 425 was renumbered 
chapter 650 the Laws 1929, and now section 218 the General 
Corporation Law. The material change from section 110 the Stock 
Corporation Law the last sentence, where, place the word 
the words ‘‘successors title’’ are used. 

Since the bill exchange this case was payable October, 1926, 
and the action begun January 1927, and since the act 1927 did 
not take effect until March 30th, section 110 the Stock Corporation 
Law applies this case. The trial court held, with opinion which 
the facts and many authorities are carefully set forth, that, whether 
not the Schell Company was doing business this state within the 
meaning the statute question, that fact not available de- 
fense this action; also that section the Negotiable Instruments 
Law prevailed. Section reads follows: ‘‘A holder due course 
holds the instrument free from any defect title prior parties and 
free from defense available prior parties among themselves, and may 
enforce payment the instrument for the full amount thereof against 
all parties liable thereon.’’ not disputed that plaintiff good 
faith discounted, the request the Schell Company, this bill 
exchange before maturity, and for value without notice previous dis- 
honor any infirmity the instrument defect the title the 
Schell Company, and was complete and regular upon its face the 
time was negotiated. Plaintiff was therefore holder due course. 
Negotiable Instruments Law, 91. The plaintiff was not assignee 
the bill exchange within the ordinary meaning assignee. as- 
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signee contract cause action takes subject any infirmity 
defense which existed while the hands the assignor 962, 
150) not the hands holder due course. Knox Eden 
779, Am. St. Rep. 700, the court said: ‘‘The rigid rule the common 
law which prohibited the assignment choses action was, Eng- 
land, early day, relaxed some extent conform the usages 
merchants and the necessities commerce, and length, the aid 
statutes and judicial decisions, bills exchange and promissory notes 
were completely taken out its influence, and they came have dis- 
attributes and qualities not pertaining any other form con- 
tract. They were not only made transferable delivery and suable 
the name the transferee, but, contrary the general rule the com- 
mon law, ‘honest acquisition’ for value was held give the trans- 
feree new and original title, wholly independent that the prior 
holder and subject infirmity which affected the paper his hands. 

These familiar but arbitrary principles applicable commer- 
cial paper, originating commercial policy, the encouragement 
trade, the convenience having some representative money readily 
convertible and commanding confidence, while they operate many 
cases with great severity upon the rights innocent persons, have con- 
tributed greatly stimulate commerce and advance the prosperity 

not think the word was, the words ‘‘any per- 
son claiming under such foreign corporation,’’ were intended 
cover holder due course. hold would much embarrass the 
business operations not only people who needed discount their 
commercial paper meet their going needs, but banks protecting 
themselves against losses due laws the several states similar this 
section the Stock Corporation Law. was not intended that bank, 
holder due course, should put the hazard interpreting the 
laws state. the several states which have statutes similar 
ours there are conflicts decisions and refinements reasoning which 
would confuse and embarrass one who sought information therefrom. 
Cheney, Gray (Mass.) 215; Katz Herrick, Idaho, 873; 
First National Bank Massillon Coughron (Tenn. Ch. App.) 
1112. bank another state would encounter real difficulty 
attempted understand our statutes. Section the Negotiable In- 
struments Law has not been repealed section 110 does not 
declare such instruments void. Mahar Harrington Park Villa 
ing section would justified understanding that stated the law 
this state. Sections 110 and 218, supra, are not necessarily con- 
flict. Had the Legislature intended these sections declare 
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exception the rule section 96, should and. wouid have stated. 
all important the commercial world, that courts not 
advance the Legislature rendering negotiable paper void the 
hands innocent Vallett Parker, Wend. 615, 622. 

decision the courts this state, thought direct author- 
ity, cited and have found none, although Halsey Henry Jewett 
Co., 190 231, 234, 25, 26, 123 Am. St. Rep. 546, 
similar that indicates what would the view the court were 
this identical case before it. that case section 181 the Tax Law 
was considered; prohibited foreign corporation from maintaining 
action this state without first paying the license fee imposed. The 
plaintiff that case was the assignee New Jersey corporation au- 
thorized business this state, and brought the action recover 
balance upon contract made with the defendant. The court con- 
cluded: ‘‘We think that the assignee has greater rights than the 
corporation itself, and that the defense available against the corpora- 
tion under the statute would also good against the assignee, except 
negotiable paper taken good faith from the corporation before 
See Manufacturers’ Commercial Co. Blitz, App. 
Div. 17, 20, 115 402; Lauter Jarvis-Conklin Mortgage Trust 
Co. (C. A.) 894, 895. 

approve the order appealed from, except that find ground 
which grant new trial. 

The order setting aside the verdict should affirmed, and judgment 
directed for plaintiff for the sum $72, with interest from the day 
March, 1926, and costs. 

Order far sets aside the verdict affirmed, with costs; and the 
appellant having stipulated case the order setting aside the verdict 
affirmed, that final determination might made this court, without 
new trial, judgment directed for plaintiff for the sum $72, 
interest from March 1926, with costs. All 


FIXING VALUE CORPORATE STOCK FOR 
TAX PURPOSES 


Spitley’s Estate; Citizens’ National Trust Savings Bank 
Los Angeles Riley, Controller, California District 
Court Appeal, Pac. Rep. (2d) 385 


establishing the value shares stock for the purpose 
determining the amount inheritance tax due, the price which 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1425. 
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the stock selling the stock exchange not necessarily conclu- 
sive. permissible show that the market price based 
false reports the company’s financial condition. 


Proceedings the Citizens’ National Trust Savings Bank Los 
Angeles, executor the estate Charles Spitly, deceased, 
objections the report the inheritance tax appraiser, opposed 
Ray Riley, Controller the state California, and another. From 
judgment sustaining demurrer the objections the report, ob- 
jector appeals. Reversed, with directions. 

Todd Johnson and Philip Johnston, both Los Angeles, for 
appellant. 

David Tannenbaum and Charles Cassin, both Los Angeles, 
and Gentry, Sacramento, for respondents. 


FRICKE, J., pro executor the estate 
Charles Spitly, deceased, filed objections the report the inherit- 
ance tax appraiser, directing the objections against the valuation 
the appraiser 2,400 shares preferred and 22,300 shares the 
stock the Richfield Oil Company and against the amount 
the inheritance tax fixed the result such valuations. Respondent 
interposed general demurrer the objections, and the demurrer was 
sustained without leave amend. 

The appraiser valued the preferred stock per share and the 
common stock per share. Basically was contended the 
objections filed appellant that these figures did not represent the 
fair market value for the purpose computing the inheritance tax, 
while respondent contends that these figures, being the prices which 
the securities sold the stock exchange, represent their market value 
and are conclusive. The filed objections recite that the appraised values 
were the sale prices such shares the stock exchange the date 
decedent’s death, but allege further that the sales the stock exchange 
were made such prices ‘‘on the basis erroneous, false and mis- 
leading information about the affairs and financial the 
Richfield Oil Company, whose published financial statements grossly 
overstated its assets, net income, and profits, and understated its liabili- 
ties, and that had the true facts been known the stock, both preferred 
and common, would have sold price not excess per share. 
The objections also allege that the date decedent’s death the price 
the shares the stock exchange was inflated and artificially stimu- 
lated the result the operations pool. 

The value the securities question their value the time 
the death the decedent, and any subsequent appreciation deprecia- 
tion their value immaterial far the issues here are concerned. 
Estate Hite, 159 Cal. 392, 395, 113 1072, (N. 1167, 
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Ann. Cas. 1912C, 1014; Riley Howard, 193 Cal. 522, 528, 226 393; 
Estate Miller, 184 Cal. 674, 686, 195 413, 694: The 
arguments counsel based upon the decline the stock market prices 
the stock after decedent’s death are, therefore, inapplicable. 

The California Inheritance Tax Act provides that the tax shall 
the market the property upon which the tax im- 
posed (section amended St. 1929, 1835), and that the ap- 
praiser shall report the court the ‘‘clear market (section 
amended St. 1929, 1848). The term ‘‘clear market price’’ 
synonymous with the term ‘‘fair market price’’ (In Dupignac’s 
Estate, 123 21, 204 273), and ‘‘fair market price’’ means 
not only that the price ascertained sales, but that the sales 
made and the subject matter the sales are considered. Walter 
Duffy (C. A.) 287 41. 

Appellant does not contend, nor hold, that the value cor- 
porate shares may not proved evidence the prices upon 
the stock exchange. Such evidence admissible prove the value 
stock shares (People Schwarz, Cal. App. 561, 578, 248 990), 
but are aware authority which holds that stock exchange prices 
are conclusive evidence value. Appellant does contend, however, 
that where, here, the value based solely upon stock exchange prices, 
such valuation may objected and successfully attacked proof 
that such stock exchange prices are the result misinformation dis- 
seminated the corporation whose shares are under consideration, the 
result pool selling buying, intended cause and causing sales 
purely speculative prices, combination both factors. may 
conceded that there universal touchstone for determining the value 
shares stock applicable all cases. information, believed 
those who receive true, but which fact substantially false 
and misleading, caused prospective buyers and sellers corporate 
security form similar erroneous conclusions the value the 
stock and, relying thereon, substantial number sales were made 
that basis, the selling price the stock exchange would not proper 
index the true value the security, and the same might said 
the selling price was the result deliberate juggling, wash sales, 
other device intended fix the buying and selling prices figure 
other than the true value the security. The standard market value 
true criterion value rests the premise that voluntary buyers 
and sellers, familiar with the factors value, have formed opinions 
the value the property sold which they themselves consider 
reliability sufficient induce their parting with their money and prop- 
erty. Where, however, appears that buyers and sellers their mar- 
ket dealings have formed their opinions result their reliance 
upon information the factors value, which information 
fact false and untrue, then such opinions are false opinions and the 
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sales made pursuant such opinions cannot considered correctly 
indicating the value the property and any value based upon such 
sales would false value. 

Phillips United States (D. C.) (2d) 598, 601, the court 
defines ‘‘fair market value’’ ‘‘to the value the property money 
between one who wishes purchase and one who wishes sell; the 
price which seller willing sell fair price, and buyer will- 
ing buy fair price, both having reasonable knowledge the 
Heiner Crosby (C. A.) (2d) 191, 193, the court 
says: ‘‘Sales made particular time and place may significant, 
but the price paid not necessarily decisive fair market price 
value. The fact sales, itself and without regard the circum- 
stances under which the sales were made, does not conclusively establish 
either statutory fair market price value. Sales made under peculiar 
and unusual circumstances, such sales small lots, forced sales, and 
sales restricted market, may neither signify fair market price 
value, nor serve the basis which determine the amount gain 
derived from the sale.’’ See, also, Ray Consol. Copper Co. 268 
373, Ct. 526, Ed. 1003; Walter Duffy A.) 287 
41, and cases there cited. 

The effect the ruling the trial court, sustaining, without leave 
amend, the objections the report the inheritance tax appraiser, 
tantamount ruling that proof the value shares stock 
corporation evidence the prices that security upon the stock 
exchange conclusive that cannot attacked proof that such 
prices were not based upon the true factors value, but rested upon 
the slimy foundation false statements and manipulation the 
stock market. With this cannot agree. 

The judgment reversed, with directions the trial court over- 
rule the demurrer. 


Reversal Case Involving Executor’s Defalcation 


The decision the New York Surrogate’s Court 
Hammer’s Estate, 258 Supp. 841, published the 
January issue the Journal, page holding bank 
liable case where one two executors deposited funds 
his name sole executor and misappropriated them, has 
been reversed the Appellate Division the Supreme 
Court, Fourth Department. The opinion the court, which 
unanimous, will published the March issue the 
Journal. 


Cc 


BUSINESS LAW SECTION 


Digest Recent Business Decisions 


Chattel Mortgages 


Written Instrument Held 
Mortgage 
Yearwood Welch, Supreme Court, 
Fla., 144 So. Rep. 308 

written instrument, providing 
for the sale machinery and dis- 
closing intention that the ma- 
chinery shall secure the payment 
the purchase price, will con- 
sidered “mortgage” within Sec- 
tion 5724 (3836) Comp. Gen. Law. 

The terms the written instru- 
appear the following paragraphs 
quoted from the opinion the 
court: 


mortgage written instrument desig- 
nated “Bill Sale and 
respecting sale property described 
“Broom Works now located 
the town Ft. Meade, Fla., 
premises leased from Charleston 
Mfg. Co.” The instrument contains 
the following: 

“The above described broom works 
consists one foot and power broom 
winder, one Lip Walrath Sewing 
Machine, one broom clipper, one broom 
scraper, one electric motor, together 
shafting, belts, one hand sewing 
machine for brooms. 

agreed that the above de- 
scribed broom machines shall not 


moved from where now located with- 
out first paying all moneys owing 
party the second part party 
the first part. 

“It further agreed that all 
the above described broom machines 
stand good for said balance due 
party the second party the first, 
part, namely, the sum four hundred 
dollars and payable within twelve 
months from day and date above 
written and should, the end said 
twelve months said sum not paid 
then and that event said above 
described broom machines shall divert 
back said party the first part.” 

appeal was taken from final 
decree for the complainant. 

Under the statute all “instruments 
writing conveying selling prop- 
erty, either real personal, for the 
purpose with the intention secur- 
ing the payment money shall 
deemed and held mortgages, and 
shall subject the same rules 
foreclosure and the same regula- 
tions, restraints and forms are 
prescribed relation mortgages.” 
Section 5724 (3836) Comp. Gen. Laws. 

The quotations from the 
ment show purpose and 
intention secure the payment 
money, therefore foreclosure 
mortgage was appropriate the elec- 
tion the “party the first part.” 
Malone Meres, Fla. 709, text 
714, 109 So. 677. 


Corporations 


Power Mortgage Property 
Jesselsohn Boorstein, Court 
Chancery, J., 162 Atl. Rep. 254 

corporation has the power 
mortgage its property secure the 


debt another company order 
protect substantial stockhold- 


ing interest that company. 


This action the receiver 


the Prospect Land Im- 


165 


166 


provement Company set aside 
real estate mortgage given the 
defendant the theory that 
was beyond the powers the cor- 
poration and fraud creditors. 
The court held for the defendant, 
writing follows: 


The receiver also advances the prop- 
osition that, the mortgage was given 
secure the debt another company, 
was ultra vires the insolvent cor- 
poration and fraud creditors. 
general rule, business corpora- 
tion has power pledge its assets 
for the accommodation third party 
and creditors may impeach the trans- 
action, but the limitation 
porate powers this respect not 
presently involved, and for this reason: 
The insolvent corporation owned 
large tract land Lake Hopatcong, 
subdivided into lots, which was 
owned 900 the 1,000 shares the 
Home Colony, capital stock, 
taken payment for the conveyances 
900 lots the Lake Hopatcong 
tract. The Home Colony, Inc., owned 
three more apartment 
Newark which the defendant sup- 
coal and for which held 
note $2,200 and open account 
$1,480.36. The defendant threat- 
ened suit, and, induce him fore- 
bear, the mortgage under attack was 
given twenty lots the tract, 
security. The president the in- 
solvent company owned personally all 
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its capital stock; was also president 
Home Colony, Inc., and the per- 
sonnel the board directors 
the two companies was the same. 
these circumstances, the charge that 
the mortgage was for the accommoda- 
tion another finds confirmation. 
Rather, and fact, was given 
protect the very substantial interest 
the insolvent company its subsidiary 
saving the latter’s assets from 
threatened judgment and execution sale 
and its own securities from annihila- 
tion. the pressing situation, the 
insolvent company, then going con- 
cern, could have bought the claim, 
regardless of. its creditors. The mort- 
gage, between the parties, was 
acceptable substitute, and the creditors 
cannot heard complain. cor- 
poration cannot, course, 


pledge its property purely 


Eq. 531, 488; Whitehead 
American Lamp Brass Co., 
Eq. 581, 554; Heidler 
Werner Co., Eq. 505, 128 
237. But that may, self- 
preservation, protect its stock in- 
terest another subsidiary com- 
pany well established the author- 
ities. Ellerman Chicago Junction 
Rys. Union Stockyards Co., 
Eq. 217, 287; Whitehead 
American Lamp Brass Co., supra; 
State Bank Fairfax Ele- 
vator Co., 159 Minn. 94, 198 
304; Modoc County Bank Ringling 


Foreign Corporations 


Corporation Held Doing Business 
Texas 


Shoe Co., al., District Court, 
Texas, Fed. Supp. 


Missouri corporation, selling 
and delivering retailers Texas 
shoes ordered through its traveling 


ness” therein such manner 
give the courts thereof jurisdiction 
action against the corpora- 
tion. 

The plaintiffs were injured 
automobile owned the defendant 
corporation and driven one 
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its agents Texas. defend- 
ants (the corporation and its sales- 
man) claimed that the Texas courts 
had jurisdiction over them inas- 
much they were not engaged 
business Texas. The court, how- 


ever, decided favor the plain- 
tiffs, saying: 


Omitting formal parts, the affidavit 
Dan Smith (the defendant’s sales- 
man), supporting the plea and motion 
defendant shoe company fol- 
lows: “That now and was the 
time service was attempted had 
the Defendant, Hamilton-Brown 
Shoe Company, serving him 
traveling salesman, soliciting agent 
for Hamilton-Brown Shoe Company, 
and was and still paid monthly 
salary for his services such solicit- 
ing agent and his duties and authori- 
ties were and still are endeavor 
have merchants place with 
Hamilton-Brown Shoe 
interstate commerce, subject accept- 
ance Hamilton-Brown Shoe Com- 
pany its home office St. Louis, 
Missouri. That has authority 
Company sell merchandise, nor 
Hamilton-Brown Shoe Company, but 
and was solely soliciting agent.” 

Plaintiff meets this the affidavit 
one George Filley, which, omitting 
formal parts, follows: 

“My name George Filley. 
engaged general mercantile busi- 
ness Victoria, Texas, and have been 
engaged that business for great 
many years Victoria, Texas. 

handle shoes connection with 
mercantile business Victoria, 
Texas. 

“Among other brands shoes 
carry mercantile stock shoes 
known the Hamilton-Brown shoes 
which are purchased 
drummers sales agents 
Hamilton-Brown Shoe Company. 
buy these shoes this manner: The 
sales agent the Hamilton-Brown 
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Shoe Company comes store and 
displays his samples shoes. These 
shoes are contained sample cases 
and the sales agent always has more 
than one sample case filled with shoes. 
After selecting the line shoes that 
desire for trade, the sales agent 
then quotes prices these shoes 
and, the prices are such that 
conclude that can use the shoes 
profitably, accept his offer quoted 
and direct him ship the shoes 
agreed upon, telling him 
that desire for trade and 
transmits this order the Hamilton- 
Brown Shoe Company and delivers 
the shoes accordance with the 
trade have made with its drummer 
salesman. 

“These travelling agents drum- 
mers come store average 
about once every month once 
every six weeks and usually buy 
shoes from the salesman each trip 
when comes store. 

have been dealing with Hamilton- 
Brown Shoe Company along the above 
lines for great many years. 

Dan Smith who travel- 
ling salesman for the Hamilton-Brown 
Shoe Company. have been buying 
Hamilton-Brown shoes from him along 
the lines hereinabove set out for the 
past year and half two years.” 

The first question whether de- 
fendant shoe company doing business 
Texas manner which permits 
similar question, the Supreme 
Court the United States, St. 
Louis Southwestern Railway Co. 
Alexander, 227 226, Ct. 
245, 247, Ed. 489, Ann. Cas. 
1915B, 77, uses this language: 
court has decided each case this 
character upon the facts brought be- 
fore it, and has laid down all- 
embracing rule which may 
determined what constitutes the doing 
business foreign corporation 
given jurisdiction. general way 
may said that the business must 
such character and extent 
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warrant the inference that the cor- 
poration has subjected itself the 
jurisdiction and laws the district 
agent has been served with process. 
Lafayette Ins. Co. French, 
How. 407, Ed. 452; Green 
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532, Ed. 917, Ct. 595.” 

Applying this rule the facts dis- 
closed such affidavits, conclude 
that the defendant shoe company 
doing business Texas such 
manner give the district court 
Victoria County jurisdiction over it, 
this case, and that this court has 
jurisdiction. 


Sales 


Remedy for Breach Contract 
Sharples Separator Co. Domestic 
Electric Refrigerator Corp., Fed. 

Rep. (2d) 

contract was entered into be- 
tween the plaintiff corporation and 
defendant corporation whereby the 
defendant agreed manufacture 
6,000 refrigerators for the plaintiff 
according the latter’s specifica- 
tions. The contract provided that 
the manufacturer’s responsibility was 
confined its guaranty that all 
refrigerators and parts would 
first-class workmanship and mate- 
rial. 

After the plaintiff had accepted 
1,700 the 6,000 units, brought 
this action terminate the contract 
the ground that the refrigerators 
manner and not according specifi- 
cations, and recover money which 
the plaintiff had advanced the 
defendant purchase material. 

The court held that the plaintiff’s 
remedy was exclusively confined 
the guaranty, giving right 
sue for breach guaranty 
those refrigerators 
duced, and that could not cancel 
the contract. The opinion the 
court part, follows: 


general principle, the parties 


may provide whatever 
choose. They may exclude all ordi- 
nary rights provide that the rights 
the buyer for breach warranty 
shall limited certain remedy, 
and, when they provide for ex- 
clusive remedy, the buyer must avail 
Sanford Brown Bros. Company, 
(N. S.) 778; Hill Mac- 
Millian, Inc., Taylor, 304 Pa. 18, 
Orchard Company Morgan Canning 
Company, Utah, 229, 1009, 
(N. S.) 540; Williston 
the power the parties vary the 
usual obligations contract, the 
Pennsylvania Sales 
“Where any right, duty, liability 
would arise under contract sell 
may negatived varied express 
agreement. All implications from 
surrounding circumstances, from 
the nature contract agreement, 
shall regarded forming part 
the contract agreement.” 
332; Burntisland Shipbuilding Com- 
pany Barde Steel Products Corpo- 
ration (D. C.) 278 552, 554. 

The defendant had never manu- 
factured electric refrigerators, and 
knew nothing them. the con- 
tract, agreed that the machines 
should first-class workmanship 
and material and made accordance 
with the drawings 
furnished the plaintiff, which was 
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alone responsible for the marketability 
and usefulness the product. The 
defendant was merely obliged follow 
the terms the contract, and, 
did not so, the contract provided 
the remedy, and this was exclusive. 

The terms the contract considered 
whole, and not fragmentarily, 
seem clear. Section third article, 
concerned chiefly with the considera- 
tion for the agreement, but also 
provides generally that the defendant 
agreed deliver, its plant, 
refrigerators manufactured, tested, 
and inspected accordance with the 
Standing 
alone, might possibly support the 
contention the plaintiff, but, when 
read connection with the following 
provisions the same article, does 
not so: 


“25. The buyer shall 
right maintain its own expense 
plant the manufacturer. Said in- 
spector inspectors shall make final 
acceptance all plants shipped, and 
the manufacturer’s responsibility shall 
confined its guarantees under 
this agreement. the buyer waives 
the right inspect any all said 
plants, then buyer shall accept the 
spectors place thereof, said accept- 
ance shall equally binding that 
the buyer’s inspectors. 

“26. Manufacturers shall not 
responsible for damage, breakage, 
any other cause after refrigerators 
leave manufacturer’s premises, except 
provided article seventh its 
guarantee.” 


The express terms the contract 
the two sections above quoted, the 
cause after final acceptance the 
spectors confined the provisions 
the seventh article the contract 
wherein the defendant guaranteed that 
the refrigerator and its parts shall 
“first class workmanship and 
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material, and shall accordance 
with the drawings 
furnished” the plaintiff “to the 
extent any mechanical 
parts which not meet the guaranty. 
Furthermore, that 
provides that “the manufacturer takes 
responsibility for the quality 
performance the refrigerators 
parts except provided this para- 
graph.” 

The third article the contract 
relates and defines the rights and 
duties the parties prior the final 
acceptance the finished machines 
the plaintiff’s Sections 
and the article make that 
certain. the defendant had offered 


the plaintiff for acceptance defective 
and improperly constructed machines, 
the plaintiff could have rightfully re- 
fused them, but did not, and there- 
after was confined its remedy 
replacing any parts which did not 


meet the guaranty and were returned 
within one year. 


The evidence this case shows that 
1,700 machines were apparently put 
the rigid tests required the con- 
tract and finally accepted the plain- 
tiff. course, there may have been 
latent defects the machinery that 
did not appear until the refrigerators 
were operation and use, 
tion 32, article seventh, providing 
for the return defective machinery 
for replacement within one year, was 
intended take care that situation. 
the defendant had then refused 
repair them, the plaintiff would 
different position. But not one 
the 1,700 machines was returned. 


The plaintiff insists that section 32, 
seventh article, does prevent 
rescission executory portions 
the contract when the defendant had 
continually breached its warranty 
quality and failed follow the agreed 
the restricted liability therein only 
refers the remedy 
might pursue for the breach the 
warranty, for which breach the plain- 
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tiff making attempt recover 
this action. other words, the 
plaintiff argues that this paragraph 
does not exclude the right rescind 
for breach the warranty, but only 
limit the defendant’s liability for 
damages. 


But section 32, seventh article, 
exclusive well imperative, and 
its simple and plain provisions not 
justify such construction. declares 
that the defendant only warrants the 
refrigerators and parts workman- 
ship, quality and construction, the 
extent replacing defective parts. 
This clause defines not only the rem- 
edy, but the rights the parties, and 
the plaintiff cannot hold the defendant 
guilty breach the contract 
until brings within the limitations 
the warranty. This has not done. 

This construction the contract 
not only required plain and fair 
interpretation the express language 
used, but also keeping with and 
required the surrounding 
cumstances. This was the defendant’s 
first venture manufacturer 
refrigerators. While was equipped 
make other kinds machines whose 
construction required equal amount 
skill, knew nothing making 
electric refrigerators. The machine 
itself was new design and untried 
the field. The defendant was 
simply manufacture the machines 
according the specifica- 
tions. Prior the delivery and ac- 
ceptance the 1,700 units, large 
number machines were built solely 
for experimental purposes. was 
necessary for the plaintiff’s design 
undergo numerous changes, and, when 
the defendant began 
refrigerators involved this case, the 
plaintiff had found fault with the 
defendant’s products. 

The time for the plaintiff show 
the alleged failure comply with its 
design was when the machines were 
undergoing the rigorous running test 
before its inspectors accepted them. 
The plaintiff suggested that these tests 
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were interfered with and its inspectors 
deluded. That may may not 
More than that, difficult under- 
stand how the plaintiff could have 
accepted 1,700 machines after any sort 
inspection 
alleged continuous defective construc- 
tion and departures from specifications, 

Under the terms the contract, 
the limitation the warranty sec- 
tion 32, seventh, provided exclusive 
remedy for the appellee, 
other available. 


Statute Giving Right Rescind Farm 
Machinery Contract 


Advance-Rumely Thresher Co., Inc., 
Jackson, Sup. Court Rep. 133 

state statute giving buyers 
certain farm machinery reasonable 
time which discover defects 
and power rescind the sale, 
notwithstanding any contrary pro- 
visions the sales contract, not 
repugnant the equal protection 
and due process clauses 
constitution. 

this case the plaintiff, pur- 
chaser farm machinery from the 
defendant, sought, pursuant the 
statute, rescind his contract 
sale the ground defects 
the machinery, and secure 
return his notes given payment. 
The defendant alleged that, his 
contract, expressly 
waived all guaranties and uncondi- 
tionally promised pay, and con- 
tended that the statute was uncon- 
stitutional. 

upholding the statute, the 
United States Supreme Court wrote 
follows: 


this appeal are called 
decide whether construed below 


7 


statute North Dakota, chapter 238, 
Laws 1919, repugnant the due 
process equal protection clause 


the Fourteenth Amendment. de- 
clares: 
“Sec. Reasonable Time Dis- 


cover Defects. Any person, firm 
corporation purchasing any gas 
oil burning tractor, gas steam 
engine, harvesting threshing ma- 
chinery for their own use shall have 
reasonable time after delivery for 
the inspection and testing the same, 
and does not prove reason- 
ably fit for the purpose for which 
was purchased the purchaser may 
rescind the sale giving notice with- 
reasonable time after delivery 
the parties from whom 
machinery purchased, the agent 
who negotiated the sale made 
delivery such personal property 
his successor, and placing same the 
disposal the seller. 

“Sec. Provisions Contrary 
Preceding Sections Void. 
sion any written order contract 
sale, other contract which 
contrary any the provisions 
this Act hereby declared 
against public policy and void.” 

The question whether the chal- 
lenged enactment 1919 may prohibit 
such waivers contrary 
policy and void, and limit the right 
seller and purchaser contract. 
While that right part the 
liberty protected the 
clause, subject such restraints 
the state the exertion its 
police power reasonably may put upon 
it. But freedom contract the gen- 
eral rule and restraint the exception. 
The exercise legislative authority 
abridge can justified only 
the existence exceptional circum- 
stances. Adkins Children’s Hos- 
pital, 261 525, 545, 546, 
1238, and cases cited. determining 
the validity legislative declaration 
that contract contrary public 
policy, regard had the 
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general rule that competent persons 
shall have the utmost liberty con- 
tracting, and that only where 
enforcement conflicts with dominant 
public interests that one who has had 
the benefit performance the other 
party contract will permitted 
avoid his own promise. Cf. Steele 
Drummond, 275 199, 205, 
Ct. 53, Ed. 238; Twin City 
Pipe Line Co. Harding Glass Co., 
283 353, 356, Ct. 476, 
Ed. 1112. 

The object sought attained 
the statute under consideration 
protect farmers agricultural state 
against losses from investments 
important machines that are not fit for 
the purposes for which they are pur- 
chased and guard against crop losses 
likely result from reliance upon 
such machines. applies only 
sales made purchasers requiring for 
their own use the relatively com- 
plicated and costly implements referred 
section These are used 
farms producing grain, and the rais- 
ing such crops North Dakota’s 
principal industry. Enormous quan- 
tities farm machinery are required 
that state, and expenditures there- 
for constitute large part the total 
investment farm land and equipment. 
Most, not all, tractors, 
engines, harvesters, 
referred are made outside North 
Dakota few manufacturers who, 
through their agents dealers, sell 
them directly farmers. Forms 
sales contracts generally used are 
prepared sellers, and, pointed 
out the opinion the state Supreme 
Court, the tendency has been re- 
strict the rights purchasers and 
lessen the liability sellers. Such 
machines can properly tested only 
during seasons which they are used, 
and, especially the case harvester 
and thresher combines, these periods 
are short. The machines sold plain- 
tiff gas and oil-burning harvester 
and thresher combine. Machines de- 
signed for such purposes 
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sarily complex, and even under favor- 
able conditions their effective use 
requires skill, experience, and resource- 
fulness the part operators. 
determining whether they are reason- 
ably suitable and fit for the purposes 
intended, there involved considera- 
tion the kind and condition the 
crops harvested, the periods dur- 
ing which they 
after becoming sufficiently ripe and 
dry contemporaneously cut and 
threshed, the amount and kind 
weeds and other foreign vegetation 
growing with the grain, the topog- 
raphy the fields, and the rainfall, 
dew, and humidity. Such combines 
have not been long known much 
used the grain-raising northwest, 
and there are ample 
grounds for legislative finding that 
the farmers North Dakota class 
are not sufficiently familiar with them 
able, without actual test, form 
intelligent opinion their fit- 
ness cut and thresh single 
operation whether they safely may 
regarded dependable for use 
their farms. they were relied 
generally that state and should fail 
the fields, the resulting losses would 
such magnitude and public con- 
cern warrant the adoption 
measures calculated guard against 
them. 


The regulation imposed seems well 
calculated effect the purposes sought 
attained. The evils aimed 
not necessarily result from misrepre- 
sentations any fraud the part 
sellers, and least one the pur- 
poses the legislation lessen 
losses resulting from purchasers’ lack 
capacity, without opportunity for 
inspection and trial, decide whether 
the machines are suitable. The statute 
prevents waiver the warranty 
fitness implied the state law. Such 
warranties tend restrain manufac- 
turers from selling unfit defective 
machines and also from selling any— 
even those appropriate design and 
construction for operation some 
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regions—for use places under 
conditions not effective 
service. And the right inspection, 
test, and rescission that the statute 
free from peril serious mistakes, 
deliberately consider whether such 
machines are reasonably suitable fit 
for the purposes for which they want 
use them. There nothing this 
case suggest that, under the guise 
permissible regulation, the state un- 
reasonably deprives sellers such 
machines their right freely con- 
tract that its practical operation 
the statute arbitrarily 
business. Burns Baking Co. Bryan, 
Palmer Bros. Co., 270 402, 
Ct. 320, Ed. 654. The state, 
order ameliorate the evils found 
ranties fitness, merely declares that 
such agreements respect the sale 
the designated machines are con- 
trary public policy, and holds the 
parties the just and reasonable rule 
prescribed section (1) the 
Sales Act. Upon the question due 
process more need not said. 

The character the machines, the 
need tests determine their fitness, 
the serious losses that ensue 
actual use they prove unfit and the 
other considerations alluded plainly 
warrant the classification 
regulation sales prescribed the 
statute. 

find substantial support for 
the contention that the statute com- 
plained violates the due process 
equal protection clause the Four- 
teenth Amendment. 


Waiver Defects Purchaser 


William Whitman Co., Inc. Sol- 
omon, Court Appeal, Louisiana, 144 
So. Rep. 292 

When goods are sold sample, 
the duty the purchaser 
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examine them when delivered and, 
they are not grade qual- 
ity, reject them within reason- 
able time. the purchaser uses 
the material without objection, 
considered having waived what- 
ever defects may have existed the 
material, when such defects might 
have been discovered upon simple 
inspection. 


The opinion the court reads 
part, follows: 


This suit open account 
recover the sum $451.41, rep- 
resenting the balance the purchase 
price certain merchandise sold and 
delivered the plaintiff the defend- 
ant August 12, 1929. The defend- 
ant admits that purchased the mer- 
chandise, amounting $1,039.41, 
account which paid the sum 
$588, and that these goods were 
represented, but denies that owes 
balance $451.41, pleading com- 
pensation and set-off the ground 
that March 30, 1928, the plaintiff 
sold him certain French 
cloth designated the number 124— 
733 cents per yard, amount- 
ing $263.48; that had the said 
serge delivered New York 
spongers, who sponged and 
shrunk the material for his account; 
that when the material was delivered 
New Orleans the defendant manu- 
factured into office coats; that the 
coats were sold customers, who 
returned them because the serge was 
defective; that said material was 
poorer quality than the 
mitted him; that the cost manu- 
facturing the coats was $187.93; and 
therefore was entitled deduct 
from the original invoice the sum 
$451.41, the cost the merchandise 
into coats. 

The case was tried before jury, 
resulting verdict favor the 
plaintiff for the sum $187.93, and 
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the plaintiff has appealed. Defendant 
has not answered the appeal. 

The record shows that the plaintiff 
engaged business New York 
City exclusive sales agent the 
Arlington Woolen Mills Massachu- 
setts. The defendant manufac- 
turer clothes New Orleans. The 
defendant had ordered from the plain- 
tiff serge cloth under the number 124 
for several years, and March 30, 
1928, defendant ordered the serge cloth 
question under that number. The 
defendant directed that the cloth 
sent his spongers New York for 
the purpose having the serge ex- 
amined for defects the weaving and 
also have shrunk preparatory 
making into garments. The spong- 
ers’ examination revealed that the cloth 
was not the proper width, and 
satisfactory allowance therefor was 
made the plaintiff favor the 
defendant. The merchandise was then 
shipped New Orleans, and the de- 
fendant manufactured into office 
coats and sold certain customers, 
who later complained that the serge 
was not the proper quality and 
returned the coats. The defendant did 
not offer return the merchandise 
either its original condition, after 
was manufactured into coats. 

The defendant’s evidence shows that 
when the serge was the defend- 
ant’s place business New 
Orleans his presser complained 
him that pressing the coats the 
material and crackled, but 
the defendant did not make any 
further examination the cloth 
complain plaintiff that time, 
but proceeded sell 
the coats customer, who retailed 
them. 


The testimony the witnesses for 
the defendant tends establish that 
simple inspection the serge de- 
livered showed that was not the 
same quality the sample submitted. 
The defendant himself this subject 
testified follows: 
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“Q. agree with you. That the 
statement you made, but ask you 
can now look the sample what 
you should have gotten, and compare 
with what you did get, and tell 
whether not you did get what you 
can tell didn’t get 
what bought. 

“Q. Just looking it? Just 
feeling and looking it. looked 
and saw did not get what 
bought. But don’t say not 
worth the money. When see quality 
like this, don’t know what inside 
it. just ahead and cut. The 
quality was the same, supposed be. 
didn’t compare nothing. Just cut it.” 

Under the laws this state, when 
goods are sold sample, 
duty the purchaser examine them 
when delivered and, they are not 
grade quality, reject them 
within reasonable time. the pur- 
chaser uses the material without objec- 


Delivery Goods Without Taking 
Bill Lading 

Corp., Supreme Court, Appellative 

Division, 259 Supp. 393 

goods the wrong party without 
requiring surrender the bills 
lading, constitutes conversion for 
which the carrier liable the 
true owner. The fact that notice 
the loss damage was not given 
the carrier within the time provided 
the bills lading will not con- 
stitute defense this action. 


The plaintiff trust company was 
the owner the drafts and bills 
lading. The defendant carrier de- 
livered the shipment the notify 
party, named the bills lading 
without taking the bills. The 


Shipping 


tion, considered having waived 
whatever defects may have existed 
the material, where such defects might 
have been discovered upon simple in- 
spection. Rev. Civ. Code, art. 2521; 
Fairchild Auto Co. Reed, Orleans 
App. 351; Millaudon Price, 
Ann. 491; Rocchi Schwabacher 
Hirsch, La. Ann. 1364; Shultz 
Henderson, 134 La. 263, So. 897; 
Corpus Juris, vol. 55, Verbo “Sales,” 
268. clear that defendant can- 
not accept the merchandise, cut it, 
and manufacture into garments 
when knew should have known, 
simple inspection, that was not 
the grade and quality the 
sample, and then, without making any 
offer return it, any part thereof, 
claim its full purchase price and the 


manufacturing into coats 


under plea compensation and set- 
off. 


only question for the court deter- 
mine was, admitting the defendant’s 
failure comply with the provisions 
for giving notice loss and the 
filing suit was bar the plain- 
tiff’s recovery. 

holding that the plaintiff had 
valid cause action, the court 
stated follows: 


The established rule, under- 
stand it, that carrier may not 
claim relieved from liability for 
his and willful wrongdoing 
reason failure the injured 
party comply with the terms the 
bill lading notice loss and 
claim and time for bringing action. 
Am. Rep. 442; The Sarnia A.) 
278 459, certiorari denied 258 U.S. 
625, ct. 382, Ed. 797; St. 
John’s Shipping Corporation 
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Companhia Geral Commercial 
Ct. 30, Ed. 201; Bank 
California, A., International 
Mercantile Marine Co. (Action No. 
(2d) (D. C.); Ridgway 
Grain Co. Pennsylvania Co., 
(N. S.) 1178. The breach con- 
tract the defendant 
misdelivering these goods was 
ful disregard the rights the 
owner the goods the same char- 
acter deviation voyage where 
the principle has found frequent ap- 
plication. See The Sarnia (C. A.) 
278 459, 


The defendant puts reliance upon 
decisions rendered the courts 
cases arising under 
Commerce Act which, claimed, 
are conflict with the general prin- 
ciple has been stated above, and 
which the defendant claims establish 
the principle that even 
the goods the carrier does not 
relieve the shipper from the obligation 
comply with the provisions for 
notice and beginning suit order 
enforce his claim. Georgia 
Ry. Co. Blish Milling Co., 241 
190, Ct. 541, Ed. 948; 
The Natal A.) (2d) 382; 
American Ry. Exp. Co. Levee, 263 
Co. Boone, 270 
688; Davis, Director-General, John 
Roper Lumber Co., 269 158, 
1357; Chesapeake Ohio Co. 
arose under bills lading issued pur- 
suant the mandate the Interstate 
Commerce Act (title 49, Transporta- 
tion, 20, subd. 11, U.S.C., 
USCA 20, subd. 11, Carmack 
Amendment). The case which are 
now considering does not arise under 
that act. Both appellant and respond- 
ent agree that the Interstate Com- 
merce Act has application because 
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the ocean carriage here was from the 
United States nonadjacent for- 
eign country, and the entire transporta- 
tion, when the rail carriage 
cluded, was not under common con- 
trol management arrangement for 
continuous carriage shipment, 
within the meaning that act. Title 
49, Transportation, subd. (a); 
20, subd. 11, and section 25, C., 
USCA (1) (a), (11), 25; 
Loma Fruit Co. International Nav. 
Co. (C. A.) (2d) 124. 
Section the Bills Lading 
Act (title 49, Transportation, chap. 
91, C., USCA 91), which 
applicable the instant case, 
provides, with certain exceptions not 
material here, “if carrier delivers 
goods for which order bill had been 
issued, the negotiation which would 
transfer the right the possession 
the goods, and fails take and 
cancel the bill, such carrier shall 


liable for failure deliver the goods 
anyone who for value and good 
faith purchases such bill, whether such 
purchaser acquired title the bill 
before after the delivery the 
goods the carrier and notwithstand- 
ing delivery was made the person 


entitled thereto.” The Bills Lading 
Act does not require the issuance 
bill lading, and has provision 
analogous that the Carmack 
Amendment, making initial carrier 
liable. Nor does contain any 
provision respect the limitations 
time for giving notice loss and 
claim for commencement the 
suit. 

are the opinion that the 
language contained the opinion 
the Blish Case, 241 190, 197, 
Ct. 541, 544, Ed. 948. 
must read referring only 
case arising under the Interstate Com- 
merce Act, Carmack Amendment, 
some similar legislation. When case 
arises under such legislation, such con- 
struction the law think appli- 
cable here might well conflict with the 
purpose the statute. held the 
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Federal Supreme Court the Blish 
Case. The language used the 
opinion significant. “It urged, 
however, that the carrier, making 
the misdelivery, converted the flour 
and thus abandoned the contract. But 
the parties could not waive the terms 
the contract under which the ship- 
ment was made pursuant the Federal 
act; nor could the carrier its con- 
duct give the shipper the right 
ignore these terms which were appli- 
cable that conduct, and hold the 
from that fixed the agreement made 
under the public tariffs and regula- 
tions. view would an- 
tagonize the plain policy the act 
and open the door the very abuses 
which the act was aimed.” the 
present case the bill lading and 
its interpretation not interwoven 


Effect Reorganization Cor- 
poration 
Miller Industries Co. Com- 
missioner Internal Revenue, 
Circuit Court Appeals, Fed. Rep. 
(2d) 412 

For purposes Federal income 
taxation corporate entities are dis- 
reorganized another state without 
any changes capital structure, 
stockholders, officers. 

The petitioner this case was 
1918 successor New Jersey 
corporation organized 1901. The 
company was reorganized merely 
for purposes convenience hold- 
ing meetings. The petitioner sought 
deduction from gross income 
its return for 1921 income tax 
amount representing the ex- 
haustion patent. The question 
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Taxation 


with tariffs regulations, statutory 
restrictions, compulsion. 

reach the conclusion, therefore, 
that the language the opinion the 
Case, and the decision itself, 
must confined cases arising under 
the Interstate Commerce Act sim- 
ilar legislation; that there such 
legislation applicable here; that the 
misconduct the defendant will- 
fully disregarding the terms the 
bills lading, and delivering the 
goods party other than the con- 
signee his assignee, 
requiring the surrender the 
lading, was such wrongful act 
respect the very essence the 
contract that the defendant not 
entitled insist upon compliance 
the plaintiff with the terms the bills 
lading relation notice loss 


‘and claim, and time for beginning suit. 


before the court was whether the 
value the patent should deter- 
the time when the corporation or- 
ganized 1918 and took over the 
assets the old corporation. 

The Board Tax Appeals used 
the 1918 value the theory that 
the two corporations 
nically separate and distinct tax- 
able entities. This was reversed 
the court the following opinion: 


are unablé agree with the con- 
clusions the board. taxing statute 
must construed with regard 
substance rather than form. Eisner 
United States Phellis, 257 
156, Ct. 63, Ed. 180; 
Bowers Kerbaugh-Empire Company, 
Ed. 886. Corporate entities are dis- 


nm 
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regarded for tax purposes where sub- 
sidiary corporations are wholly owned 
parent companies. Southern Pacific 
Company Lowe, 247 330, 
Ct. 540, Ed. 1142; Gulf Oil 
Corporation Lewellyn, 248 
71, Ct. 35, Ed. 133. Where 
reorganization involves change 
capital structure, the new corporation 
considered substantially continua- 
tion the old. Weiss Stearn, 265 

Chief reliance placed the re- 
spondent upon the case Marr 
United States, 268 536, 
Ct. 575, Ed. dis- 
tinguishing the situation there involved 
from that presented Weiss Stearn, 
supra, the Supreme Court concluded 
that the new corporation whose stock 
had been distributed shareholders 
the old company was essentially 
different corporation, and one the 
grounds relied upon was that cor- 
poration under the laws one state 
does not have the same rights and 
powers one organized under the 
laws another, and that, because 
these inherent differences 
and powers, both the preferred and 
common stock the old corporation 
essentially different thing from 
stock the same general kind the 
new. The court found, however, other 
differences the two corporations 
substantial character; that per 
cent. nonvoting preferred stock 
essentially different thing from 
per cent. voting preferred stock; that 
common stock subject priority 
$20,000,000 preferred, and $1,200,- 
000 annual dividend charge, 
essentially different thing from com- 
mon stock subject only $15,000,000 
preferred, and $1,050,000 annual 
therefore, that mere change domicile 
was the sole predominating reason 
for holding the two corporations sub- 
different entities. The minor- 
ity opinion considered this circumstance 
relatively unimportant one. 
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that may, the question in- 
volved the Marr Case was whether 
any part the new securities issued 
old stockholders constituted taxable 
income, and that respect the differ- 
ence the relation the stockholder 
his company under the laws dif- 
ferent states had important bearing. 
The determination here involved not 
one affected such differences. 
have here substantial identity 
two corporations, with the same cap- 
ital structure, same officers, and the 
same assets. Under 
stances, hold that they are two dis- 
tinct taxable entities would wholly 
disregard substance and empha- 
size mere form. Courts will not per- 
mit themselves blinded de- 
ceived mere forms law, but, 
regardless fictions, will deal with 
the substance the transaction in- 
volved the corporate entity did 
not exist, and the justice the 
case may require. Chicago, Milwaukee 
St. Paul Railroad Company Min- 
neapolis Civic Commerce Associa- 
tion, 247 491, Ct. 553, 
Ed. 1229; Western Maryland Rail- 
way Company Commissioner (C. 
A.) (2d) 695. 

true that the case Unaka 
City National Bank United States 
majority this court, over vigorous 
dissent, held that bank merger 
the cost banking house carried 
upon the books one the merged 
banks was the base from which profit 
upon subsequent sale was com- 
puted, rather than March 1913, 
value. The merger, however, brought 
about substantially changed capital 
structure, and the case must therefore 
aligned with the Marr Case rather 
than with the Weiss Case, though 
change domicile was involved. 
the later case Pioneer Pole Shaft 
Co. Commissioner, (2d) 861, 
this court considered relationship 
between two corporations identical 
with that here disclosed. con- 
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cluded that the real distinction between 
the Marr and the Weiss Cases was 
much more whether there had 
been change the capital and 
financial structure the first corpora- 
tion whether the two were in- 
corporated under the laws the same 
different states, and the conclusion 
was that substantial identity existed. 
Concluding that the instant case 
March 1913, value, furnishes the 
base for computing exhaustion, and 
that there evidence 
presented the board the value 
the patent that date, 
find unnecessary consider the 
alternative ground upon 
petition based, wit, that substan- 
tial proof was made the cost 
the patent the Ohio corporation 
the date transfer. 
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final contention the respondent 
must disposed of. urged 
his behalf that the evidence submitted 
the petitioner tending show 
March 1913, value, consisted facts 
and circumstances occurring thereafter, 
and not facts known reasonably 
have been foreseen upon March 
1913. know authority the 
effect that determining value 
intangible property having 
and determinable market value 1913 
the board obliged later date 
close its mind subsequent facts and 
circumstances demonstrating value, and 
none has been cited. Moreover, the 
board made finding March 
value, the face evidence 
which deem substantial. not 


for the court say what the value 
the patent was upon that date. 


Trade-Marks 


Cloverdale Spring Co. Risedorph, 
Supreme Court, New York County, 
257 Supp. 750 
The manufacturer carbonated 
beverages using trade-mark 
green clover leaf and the name 
“Cloverdale” can enjoin in- 
fringement competitor’s use 
gold clover leaf and the name 

“Clover Club.” 

The plaintiff company was or- 
ganized 1922. Its trade-mark, 
the name “Cloverdale” with green 
clover leaf, had been used and 
its predecessor since 1897. dis- 
tributed its product through whole- 
salers twenty-seven states, 
radius each wholesale distributor 
being from twenty-five one hun- 
dred miles from the distributing cen- 
ter. The plaintiff advertised exten- 
sively and ranked among the first 


four five shippers ginger ale 
the country. 

The defendant company was or- 
ganized 1926, distributed 
product locally New York under 
the registered name “Clover Club” 
and the golden clover leaf. 

The court held that the defendant 
trade-mark, writing, part, fol- 
lows: 


deciding case this character, 
not always safe generalize from 
what has been held infringe not 
infringe other classes merchan- 
dise. Considerable attention must 
given the customs and practices 
the ultimate consumer the given type 
article. goods that are displayed, 
with the main appeal the eye, the 
label and its get-up perhaps im- 
portant feature the name itself, 
and even slight resemblance names 
such case may entitle the prior 
user relief. But goods called for 
name the label plays only second- 
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ary part. the similarity 
sound the two trade-marks, even 
with utter difference labels, may 
constitute infringement. This thought 
thus expressed Hier Abrahams, 
519, 524, Am. Rep. 589: 
“But where the trade-mark consists 
word, may used the manu- 
facturer who has appropriated it, 
any style print, any form 
label, and its use another any 
form unlawful. The statute requires 
only that the imitation should either 
the same the eye, sound the 
ear the genuine trade-mark, and 
this accords with the authorities. The 
goods become known the name 
word which they have been desig- 
nated, and not merely the manner 
fashion which the word written 
printed, the accessories surrounding 
it, and the unlawful use the name 
word any form may restrained.” 

that case defendants were re- 
strained from using the trade-mark 
“Pride Syracuse” cigars viola- 
tion plaintiff’s trade-mark “Pride.” 
“Clover Club” claimed in- 
fringement plaintiff’s 
The similarity sound striking, and, 
considering the usages the ultimate 
purchase this line trade, the possi- 
bilities palming off one kind 
“Clover” for another are great. The 
less unwary purchaser glancing the 
label and seeing clover leaf it, 
would feel satisfied. casual inspec- 
tion the label might satisfy him 


the correctness his choice. But 
the primary test would the name, 
and the characteristic part the trade- 
mark each the contending par- 
ties undoubtedly the word 
the beverage business the decorative 
effects the labels are merely second- 
ary. This plaintiff would not have 


serious ground for the complaint 


the defendant used the decorative 
effect clover leaf label bear- 
ing different name. But, where de- 
fendant uses name similar 
plaintiff’s tempt unscrupulous 
dealer substitute the infringing 
product for the other, saving his face 
with the customer the excuse that 
his ears have deceived him, such de- 
fendant should restrained. 

Nothing that was said Coca-Cola 
Co. Carlisle Bottling Works (C. 
A.) (2d) 119, conflict with 
what has been expressed here. that 
case the court held that 
did not infringe upon “Coca-Cola” for 
the interesting reason that the charac- 
teristic name the latter was in- 
delibly impressed upon the ultimate 
consumer that could not deceived 
the other names. But another im- 
portant reason that swayed the court 
was that plaintiff had acquiesced de- 
fendant’s use the name with proper 
precautions against substitution. 

Plaintiff will therefore have decree 
restraining defendant from using the 
name “Clover Club” connection with 
its beverages. Submit findings and 
judgment notice. 


Workmen’s Compensation 


Employee Injured Way from Work 


Hager State Compensation Commis- 
sion, Supreme Court Appeal, West 
Virginia, 165 Rep. 668 

Where employee accidentally 
injured upon premises owned con- 
trolled the employer while the 
employee going from his 


work permissible route 
general use the employees, such 
injury will deemed have arisen 
from and the course the em- 
ployment, within the Workmen’s 
Compensation Act. The facts are 
stated the opinion the 
which reads follows: 
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The claimant was employed 
mine subscriber the workmen’s 
compensation fund. The mine was 
hill, and hoist was operated 
the employer take the employees 
and down the hill. the 
sion claimant’s injury, his work 
was over for the day; signalled 


for the hoist several times, but 
operator failed respond; such. 


off” wait indefinitely the hoist 
(according the mine superintend- 
ent), the claimant started down the 
hill path used regularly (“almost 
daily”) the employees when the 
hoist was not available; and, when 
few hundred feet from 


landing (on the hill), and while still 
the employer’s property, fell 
and broke his leg. Compensation was 
denied the ground that claimant’s 
injury was not received the course 
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his employment, and was not the 
result thereof. 

Upon examination the authori- 
ties, find the general rule 
that, when employee accidentally 
injured upon premises owned con- 
trolled the employer 
employee going from his work 
permissible route general use 
the employees, such injury will 
deemed have arisen from and the 
course the employment within the 
Workmen’s Compensation Act (Code 
1931, 23-1-1 seq.). See the follow- 
ing authorities Workmen’s Com- 
pensation Laws: Schneider, 779; 
Harper, 36; Boyd, 486; annota- 
This rule accords with the opinion 
this court expressed Con- 
stantin Public Service Commission, 


Va. 32, pages 34, 35, 


